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January 27, 2025 

Chair Pro Tem Anderson 
   and San Diego County Board of Supervisors 
County Administration Center  
1600 Pacific Highway, San Diego, CA 92101 

Re:  January 29, 2025 Agenda Item No. 5 
Appeal of Notice of Exemption for STP-14-016 

Chair Pro Tem Anderson and Supervisors: 

I represent Peter Blasi, who owns the property at 7640 Top O the Morning Way, adjacent to a 
Homeowner’s Association (“HOA”) Easement, the property that is the subject of the Project (“Subject 
Property”). The purpose of this letter is to provide the legal basis for my Client’s appeal of the Notice of 
Exemption for the Project. 

The project application was submitted by Mark and Tiffany Henkel (“Project Applicants”) who 
own the property located at 7633 Road to Singapore, on the other side of the HOA Easement. The project 
application was for approval of a minor deviation to STP-14-016 (“Project”), to “modify the rear yard 
landscaping in conformance with Special Area Designator D1 for visually sensitive hillsides and ridgelines, 
with landscaping that has already been installed.” (Notice of Exemption.)1 The Director’s Decision 
(“Decision”) relies on a California Environmental Quality Act guideline (“CEQA Guideline”) exemption 
for Minor Alterations to Land. (See Cal. Code Regs., tit. 14, ch. 3, §15304 [hereinafter this California Code 
of Regulations title will be referred to “CEQA Guidelines”].) As is discussed more fully below, the Project 
is not exempt from CEQA because it is not a “minor” alteration of land and the exemption does not apply 
by virtue of the statute’s own language. 

Background 

The Subject Property is a slope owned by the Project Applicants, subject to an easement owned by 
The Crosby Homeowner’s Association (“HOA”) and located between my Client’s fence line and the Project 
Applicants’ fence line. In 2017, the HOA gave the Project Applicants a license to manage the slope. 
Importantly, that license states, “All work shall be consistent with the most current Design Guidelines for 
The Crosby Estate at Rancho Santa Fe Master Association.” (License, p. 2, para. 3). The license is attached 
hereto and incorporated herein by reference as Exhibit “A”. 

The Project Applicants failed to obtain County permission to plant the slope and proceeded to 
landscape in violation of the D-1 Designator that limits the manner of landscaping on the subject property. 

1 Notably, the installation occurred years ago and was subject to an ongoing code enforcement action with which the 
applicant only now is attempting compliance with the minor deviation application. 
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Instead, they planted one hundred and twenty-five (125) Cape Honeysuckles2 and seventeen (17) Pepper 
Trees on a fifty percent (50%) slope.  

In May 2020, County Code Enforcement personnel informed my Client that the Project Applicants’ 
illegal plantings would be removed and the slope would be returned to the last approved condition of 2001, 
particularly because all of the plantings were in violation of D-1 Designator regulations. On October 28, 
2020, County Code Enforcement issued a Compliance Notice to the Project Applicants to remove the 
unpermitted landscaping. The Project Applicants never complied.  

Instead, on March 17, 2021, the Project Applicants requested the County issue a minor deviation 
to allow the illegal plantings, and the County found the project exempt from CEQA as a “Minor Alteration 
of Land.” Despite my Client’s ongoing communication with County staff, pleading for code enforcement 
to take care of the issue, the application sat for more than three years. On September 10, 2024, the Planning 
Director issued a decision on the application, blessing the years-old code enforcement violations with an 
approval of a minor deviation and a CEQA exemption for minor alterations to land. Today, the honeysuckle 
has grown into a one hundred and fifty (150) foot-long, twelve-foot-high dense, opaque privacy hedge. It 
cannot be said to be a minor alteration to land. 

The Project does not Consist of Minor Private Alterations 

"Exemption categories are not to be expanded beyond the reasonable scope of their statutory 
language." (California Farm Bureau Fed. v. California Water Conservation Bd (2006) 143 Cal.App.4th 
173, 192 [citations omitted].) An agency’s decision to apply an exemption must be supported by substantial 
evidence. (Los Angeles Dept. of Water and Power v. County of Inyo 67 Cal.App.5th 1018, 1036 (2021).) 
Here, the Decision expands the exemption category beyond the reasonable scope of its language and does 
not support the exemption with substantial evidence. 

The Project does not involve a minor alteration. The Project is requesting to deviate from the D1 
Designator standards precisely because the landscaping is not minor. In fact, the Project violates the D1 
ordinance, Criterion 11, which requires compliance with the following two standards: 

A. Landscaping shall be composed of primarily indigenous, drought tolerant plants materials, and
B. Landscaping shall be natural, meandering and informal in layout rather than planting in formal

rows or straight lines.

The Decision admits the landscaping proposed is not indigenous. (STP-14-016M1, p. 1) The Decision 
suggests that because the Cape Honeysuckle is included in the Planting Palette of the Santa Fe Valley 
Specific Plan (“SFVSP”), it is acceptable—however, that section of the SFVSP specifically applies to golf 
courses, not to hillsides protected by the D1 Designator. In fact, the Cape Honeysuckle is specifically 
identified in The Crosby Design Guidelines, as a species of “inconsistent character” only to be used in an 
isolated manner “so as not to present an overall theme of a tropical nature inconsistent with the Crosby 

2 While the project application asserts only 76 Honeysuckle plants were installed, Mr. Blasi’s personal counsel, Mr. 
Castro, counted them and they totaled 125. Mr. Castro’s declaration regarding the number of Honeysuckles is 
attached hereto as Exhibit “B”. 
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Community Landscape Character.” (See The Crosby Design Guidelines, “Allowed Plant Species” Exhibit, 
p. 88. The pertinent section is attached hereto as Exhibit “C”.) Approval of a plant species of inconsistent
character cannot be characterized as “minor.”

It also cannot be disputed that the Project’s planting of the Cape Honeysuckle is not natural, meandering 
or informal in layout. In fact, per the site plan, it is planted in a straight line along the property line. It was 
specifically planted as a privacy hedge. It is not, as the Decision suggests, approximately 6’-8’ tall, but 
twelve (12) feet tall and towers over my Client’s backyard, destroying the pre-existing view. It is not well-
maintained, constantly grows into my Client’s property, and debris from the hedge blows into Mr. Blasi’s 
yard and swimming pool. Furthermore, it attracts so many bees that Mr. Blasi’s daughter, who is allergic 
to bee stings, cannot go into the backyard in the summertime. The hedge is dense, approximately six to 
eight (6-8) feet deep and is unquestionably a closed fence. In fact, it directly violates condition 4 of the 
2015 approval, which requires “[w]here fencing is desired, only open fencing, as defined in The Zoning 
Ordinance, shall be permitted for yard or property line fencing where such fencing runs in a direction 
generally parallel to the slope contours.” The hedge’s density cannot be described as open fencing. 

The Decision’s conclusion that the 12-foot fence “appears to be more informal in layout as viewed from 
other vantage points” is meaningless, as Criterion 11 does not indicate a view from other vantage points 
would change the requirement. It is certainly not informal from my Client’s vantage point. The planting 
and growth of the Cape Honeysuckle directly contradicts the second requirement of Criterion 11 of the D1 
Special Designator.   

Furthermore, the deviation exceeds the limit of the D-1 Designator. The D-1 Designator states that an 
alteration cannot be more than 10%.  Mr. Blasi earlier submitted a calculation by an engineer finding the 
deviation was actually 30%, not the 10% the Decision claims. Exceeding the D-1 maximum deviation 
contradicts the use of “minor” alteration. The County’s measurement of the deviation relies solely on the 
number of plants installed (and as is discussed above, that number is wrong). Consider, however, that the 
seventeen (17) new Pepper Trees alone will grow to as much as fifty (50) feet high and expand to fifty (50) 
feet wide; such an expanded use of the slope easily exceeds ten percent (10%). (See 
https://en.wikipedia.org/wiki/Schinus_molle.) 

Finally, the Project does not involve a minor deviation because it includes the planting of an enormous 
number of new plants: one hundred and twenty-five (125) Cape Honeysuckle bushes that span the property 
boundary and have grown to nearly twelve feet tall. They tower over the property boundary, blocking the 
view. The Project is not minor private landscaping. 

The Project Involves the Removal of Healthy, Mature, Scenic Trees 

The Minor Alterations to Land exemption specifically excludes projects that remove healthy, 
mature, scenic trees. The Notice of Exemption reveals the Project includes the removal of Sycamore trees 
that were part of the original landscape plan. Sycamore trees can only be described as scenic trees, they are 
“a species of plane tree native to California, [ ] a tall, distinctive tree that stands out in any landscape.” 
(https://calscape.org/Platanus-racemosa-(Western-Sycamore).) No additional analysis is necessary to 
conclude the exemption does not apply. Removal of the Sycamore trees precludes use of the Minor 
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Alterations to Land exemption. The statutory language is clear and the lead agency cannot expand it to suit 
its own purposes. (California Farm Bureau Fed., 143 Cal.App.4th at 192.) 

An Exception Applies to the CEQA Exemption 

Notwithstanding the above, the exemption does not apply because it is subject to a location 
exception. A project that is ordinarily insignificant may be significant in a particularly sensitive 
environment. (CEQA Guidelines §15300.2.) The Minor Alterations to Land exemption, which is a Class 4 
exemption, does not apply where the project may impact on an environmental resource of critical concern 
where that resource has been designated, precisely mapped, and officially adopted pursuant to local law. 
(Id.)  

Here, the Class 4 exemption does not apply because the Project impacts an environmental resource 
of critical concern that has been designated, precisely mapped, and officially adopted by the County. The 
Notice of Exemption incorrectly states the project is not in an environmentally sensitive location. The 
County adopted Special Area Designator D1 to protect sensitive hillside and ridgelines from certain 
development impacts. D1 applies to the premises. Therefore, the Minor Impact to Land exemption is invalid 
because it falls within the exception listed in CEQA Guidelines 15300.2(a) 

The Subsections to the Exemption Do Not Apply to the Project 

In addition, the exemption does not apply on its own terms. CEQA Guidelines section 15304(a) 
provides an example of the application of the exemption as grading on land with a slope of less than ten 
(10) percent. The example indicates that grading on any slope that is more than ten percent would not fall
within the exemption.

The slope on the Premises is steep, and likely measures at fifty percent (50%). The removal of 
existing landscaping and installation of one hundred and twenty-five (125) Cape Honeysuckle bushes and 
seventeen (17) Pepper Trees certainly involved excavation and removal of soil and was subject to the 
County’s Grading Ordinance. This activity would therefore be excluded from this exemption.  

The County purports to be using CEQA Guidelines 15304(b), which provides an exemption for 
new landscaping, including the replacement of existing conventional landscaping with water efficient or 
fire resistant landscaping. The landscaping contemplated by the Minor Deviation is not new landscaping, it 
is replacement landscaping and it is not water efficient. The state’s Water Use Classification of Landscape 
Species (WUCOLS) does not classify the Cape Honeysuckle as a low water species, as the Decision states, 
but as a moderate use water species, giving it a three out of four rating. (https://ccuh.ucdavis.edu/wucols-
db.) 

Fire Hazard 

Prior to the Project Applicants’ illegal installation of the landscape, my Client received County 
permission to build a fire pit and barbeque. These items are located near the property line. The prior existing 
sparsely planted chapparal did not raise a concern about fire. The new, dense Honeysuckle and pepper trees, 
however, create a real concern for fire hazard. 
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For the foregoing reasons, the County has improperly applied the Minor Alterations of Land 
exemption to this Project. We respectfully request the Board grant our appeal, deny the use of the 
exemption, and direct staff to comply with CEQA. 

Sincerely, 

Andrea Contreras 
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Pittosporum tenuifolium NCN  G F-I 

Prunus caroliniana Carolina Cherry G F-P 
Punica granatum Pomegranate  G F-I-P 

Pyracantha Cotoneaster  G F-I-P 

Rhamnus californica Coffeeberry  G F-I-P 

Rhaphiolepis indica varieties Indian Hawthorne  G F-I-P 
Rhus integrifolia Lemonade Berry  G P 

Ribes species Current  G F-I-P 

Romneya species Matilija Poppy  G F-I-P 
Sarcococca ruscifolia  Sarcococca  G F-I-P 

Strelitzia reginae Bird of Paradise  G F-I-P  

Tagetes species Mountain Daisy  G F-I-P 
Thevetia species Yellow Oleander  G F-I-P 

Trachelospermum jasminodies Star Jasmine  G F-I 

Thymus species & hybrids  Thyme G F-I 

Tulbaghia violacea Society Garlic G 
Verbena species & hybrids Verbena  G F-I-P 

Viburnum tinus Viburnum  G F-I-P 

Vinca major Periwinkle  G F-I-P 
Xylosma congestum Xylosma  G F-I-P 

 

Turfgrass                
Cynodon dactylon Bermuda Grass 

Festuca Fescue Grass 

Others 
 

Inconsistent Character 
 

Species indicated as “inconsistent character” may be used as isolated individuals or accents in a 
manner so as to not present an overall theme of a tropical nature inconsistent with the Crosby 
Community Landscape Character. 
 

Botanical Name Common Name  

Bamboo species (large) Bamboo 
Brassica sp. Schefflera  
Ferns- various Ferns 
Hibicus species Hibicus 
Photinia fradesii Photinia 
Tecomaria Cape Honeysuckle 
Cupressus Species Italian Cypress 
 

Fire Management 
 

Species indicated as “fire management” may be used as isolated individuals or accents in a 
manner consistent with The Crosby Community Landscape Character and approved by the 
Rancho Santa Fe Fire Protection District. 
 

Botanical Name Common Name 

Cedrus deodora Cedar 
Pinus species Pines 
Other RSFFPD prohibited 
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