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RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

Office of the County Counsel 
County of San Diego 
1600 Pacific Highway 
San Diego, California 92101 

THIS SPACE ABOVE FOR RECORDER’S USE

ANNEXATION AGREEMENT FOR SAN MARCOS HIGHLANDS 

This Annexation Agreement for San Marcos Highlands (Agreement) is made and 
entered into as of the _____ day of _______________, 2019, by and among the City of 
San Marcos (City); the County of San Diego, a political subdivision of the State of California 
(County); the United States Fish and Wildlife Service, an agency of the U.S. Department of the 
Interior (USFWS); the California Department of Fish & Wildlife, a subdivision of the California 
Resources Agency of the State of California (CDFW), and Vista San Marcos, LP (VSMLP), a 
California Limited Partnership (herein collectively referred to as the Parties). The Agreement 
defines the Parties’ responsibilities and obligations and provides a common understanding of 
actions that will be undertaken for the conservation of the proposed Covered Species in the Draft 
North County Multiple Species Conservation Plan (NC MSCP), as defined herein, and their 
habitats during the construction, development, and operation of the approximately 293.3-acre 
residential project known as San Marcos Highlands (Project).

RECITALS

WHEREAS, VSMLP proposes to develop an approximately 293.3-acre Project 
site commonly known as “San Marcos Highlands” that will include 187 cluster single-family 
residential lots and conserved open space; 

WHEREAS, an approximately 141.14-acre portion of San Marcos Highlands is 
located in the City, at the northern terminus of Los Posas Road on the western edge of the City 
(College Community Planning Area), and an approximately152.16-acre portion of San Marcos 
Highlands is located in the unincorporated County, all as depicted in Exhibit A;

WHEREAS, approximately 124.69 acres of San Marcos Highlands is located 
within the City’s sphere of influence and is proposed to be annexed from the unincorporated 
County into the City of San Marcos; 

WHEREAS, the Project proposes to preserve approximately 210.8 acres within a 
Natural Open Space Preserve (as that term is defined in Section 1.O below). 

WHEREAS, VSMLP has also committed to preserve an approximately 6.5 acres 
located adjacent to the Natural Open Space Preserve (“Additional 6.5 Acres”), as depicted in 
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Exhibit B-3 hereto. VSMLP has also committed to an openness ratio of 2 for the Street A 
Culvert. Implementation of these measures will maintain wildlife connectivity across the site.

WHEREAS, a portion of San Marcos Highlands is within the geographic area 
proposed to be addressed in the County’s Draft NC MSCP and the County, USFWS, and CDFW 
entered into a Planning Agreement Regarding the North and East County Multiple Species 
Conservation Program Plans, Natural Community Conservation Program Plans and Habitat 
Conservation Plans, as revised and amended May 12, 2014 (Planning Agreement);

WHEREAS, Section 6.7.3 of the Planning Agreement provides that “In … the 
event land that is within the County's jurisdiction is proposed to be annexed into another 
jurisdiction, the County shall request that [San Diego Local Agency Formation Commission 
(LAFCO)] impose a requirement on the annexing jurisdiction to enter into an agreement between 
the County, the annexing jurisdiction, USFWS and CDFW as part of the annexation process to 
ensure that the annexation would only occur when the annexation would not jeopardize the 
buildout of the preserve or the coverage of species or compromise viable habitat linkages within 
the proposed preserve.”;

WHEREAS, the City has certified an Environmental Impact Report (“EIR” City 
ER 15-001, SCH 1999071007); adopted a mitigation, monitoring, and reporting program 
(MMRP); and approved a Specific Plan (San Marcos Highlands Specific Plan, SP13-001), 
General Plan Amendment (GPA) (Resolution 15-002 GPA), Pre-zone and Annexation 
(Ordinance PZ 14-001), Tentative Subdivision Map (TSM 13-001), and ROZ 14-001 Ridge Line 
Protection Ordinance (collectively, the “Entitlements”);

WHEREAS, the United States Army Corps of Engineers (ACOE) has issued a 
Provisional Clean Water Act (CWA) Section 404 ACOE permit (SPL-2001-00479) and 
consulted with the USFWS pursuant to Section 7 of the Federal Endangered Species Act 
(Biological Opinion No. 1-6-05-1668 dated April 8, 2005, and amended December 7, 2005) on 
issuance of the permit [collectively, Federal Approvals (Exhibit F)];

WHEREAS, the Regional Water Quality Control Board (RWQCB) has issued a 
CWA Section 401Water Quality Certification (Order No. R9-2005-0272), and CDFW has issued 
a 1600 permit (1600-2015-0122-R5) [(collectively, State Approvals (Exhibit F)];

WHEREAS, approval by LAFCO of the annexation of the San Marcos Highlands 
into the City, as a condition of approval of the annexation, requires that an annexation agreement 
such as this Agreement be executed by the Parties;

WHEREAS, this Agreement describes VSMLP’s obligation under the 
Entitlements and Federal and State Approvals to implement specific conservation, biological 
mitigation, and take minimization measures, as further set forth in this Agreement that will 
preserve and enhance habitat on site as well as a linkage between undeveloped land and 
preserved areas of coastal sage scrub to the southeast and northwest of the Project site;

WHEREAS, prior to issuance of a grading permit for San Marcos Highlands, 
VSMLP, its successors or assigns shall record this Agreement in the County recorder’s office. 
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This Agreement shall run with the land and is enforceable against and binding upon VSMLP in 
its capacity as the owner of the San Marcos Highlands Project site and any successor or assign in 
interest to VSMLP; and

WHEREAS, the Parties desire to enter into this Agreement consistent with the 
Planning Agreement and specifically to assure that the Project footprint/design and associated 
biological mitigation requirements are imposed upon VSMLP and any successors and assigns.

NOW, THEREFORE, the Parties enter into this Agreement on the terms and 
subject to the conditions as set forth herein.

AGREEMENT

SECTION 1. DEFINITIONS

A. “ACOE” means the Army Corps of Engineers.

B. “CDFW” means the California Department of Fish and Wildlife.

C. “CEQA” means the California Environmental Quality Act, Public Resources 
Code, Section 21000, et seq.

D. “CESA” means the California Endangered Species Act, California Fish and Game 
Code, Section 2050, et seq.

E. “City” means the government of the City of San Marcos.

F. “County” means the government of the County of San Diego. 

G. “Covered Species” means those listed and non-listed species the County is 
proposing to include in the NC MSCP.

H. “Effective Date” means that date by which all Parties to this have signed it.

I. “ESA” means the Federal Endangered Species Act, 16 United States Code 
Section 1530, et seq.

J. “Habitat Manager” means the person/entity responsible for implementing the 
Long Term Management Plan (LTMP) and will carry out the LTMP’s requirements and 
objectives. Selection of the Habitat Manager shall be subject to the approval of the Parties.

K. “Habitat Management Plan” or “HMMP” means the Habitat Mitigation and 
Monitoring Plan prepared for the Project by Everett and Associates Environmental Consultants 
(2019), which will be approved by CDFW, USFWS, and City.

L. “Long Term Management Plan” or “LTMP” means the long-term management 
plan for the Natural Open Space Preserve to be approved by CDFW, USFWS, County, and City.
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M. “MMRP” refers to the mitigation, monitoring, and reporting program adopted by 
the City as part of the EIR process.

N. “MSCP” means Multiple Species Conservation Program.

O. “Natural Open Space Preserve” means the approximately 210.8 acres of 
San Marcos Highlands that will be preserved as a conservation area as reflected in Exhibit B-1.
Following annexation, the Natural Open Space Preserve will include the following components 
depicted on Exhibit B-2 attached hereto: “ Conservation Easement 1” containing approximately 
183.31 acres located within the City’s jurisdiction, “Conservation Easement 2” containing 
approximately 4.7 acres  to remain within the County’s jurisdiction, and “ Conservation
Easement 3” containing approximately 22.79 acres to remain within the County’s jurisdiction, all 
as shown in Exhibit B-2 hereto.

P. “Parties” includes the City, County, CDFW, USFWS, third-party beneficiary, and 
VSMLP. 

Q. “Planning Area” means the geographic area proposed to be addressed in the NC 
MSCP.

R. “Planning Agreement” is the agreement signed by the County, CDFW, and the 
USFWS that defines the goals and obligations in the development of the NC MSCP.

S. “Project” means the San Marcos Highlands Project as described in the approved 
San Marcos Highlands EIR, Tentative Subdivision Map, and Specific Plan, General Plan 
Amendment, Pre-zone, and Annexation.

T. “RWQCB” means the Regional Water Quality Control Board.

U. “Take” and “Taking” shall have the meanings provided by ESA and CESA.

V. “USFWS” means the United States Fish and Wildlife Service. 

W. “VSMLPC” means Vista San Marcos, LP, its successor or assigns.

SECTION 2. PURPOSES

The purpose of this Agreement is:

A. To ensure that the annexation will not jeopardize the buildout of the preserve or 
the coverage of species within the NC MSCP Planning Area or compromise viable habitat 
linkages within the NC MSCP Planning Area. Exhibit “E” attached hereto describes how the
annexation meets these criteria of Section 6.7.3 of the Planning Agreement and is consistent with 
the overall biological goals and objectives outlined in Sections 3 and 5 of the Planning 
Agreement.
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B. To set forth the resulting responsibilities for ongoing maintenance and 
enforcement of the terms of the resulting conservation, biological mitigation, and take 
minimization measures needed to ensure consistency with the Planning Agreement.

SECTION 3. REPRESENTATIONS AND WARRANTIES

A. COUNTY.  

(i) County agrees that the annexation and development of the Project is 
consistent with Section 6.7.3 of the Planning Agreement provided the 
conservation, biological mitigation, and take minimization measures imposed on 
VSMLP for the Project under the Entitlements, Federal and State Approvals, 
conservation of the additional 6.5 acres for wildlife connectivity, and this 
Agreement are implemented by VSMLP.  

B. CITY.

(i) City approved the Project and authorized issuance of the Entitlements 
pursuant to the resolutions identified above that impose biological mitigation 
measures as described in the Final EIR and the MMRP.  

(ii) City will not impose or seek to impose any additional biological 
mitigation or take minimization measures on VSMLP in connection with 
implementation of the Project beyond those set forth in this Agreement and those 
already imposed by the City’s approval of the Project above through any means, 
unless it is compelled to do so as a matter of law.

(iii) City acknowledges that VSMLP is required to implement the provisions of 
the Federal and State Approvals as well as conserve the additional 6.5 acres for 
wildlife connectivity and represents that City possesses the authority under state 
and local law to compel VSMLP to implement the provisions of the Agreement.

(iv) City commits to not issue a grading permit until the mitigation and other 
biological conservation measures described in this Agreement are implemented.

(v) If, or when, Las Posas Road is extended to the north, beyond the edge of 
development, the City shall require a structure with a dedicated wildlife 
undercrossing and an openness ratio sufficient to facilitate the passage of large 
mammals will be included in the roadway designs and specifications (similar to 
what is being provided for Street A culvert). The final design shall be reviewed 
and approved by CDFW and USFWS.

C. VSMLP

(i) VSMLP has the full right, power and authority to convey, or cause to be 
conveyed, the fee simple title to the lands described in this Agreement. VSMLP 
shall only transfer an interest in these lands consistent with the terms of this 
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Agreement, unless it abandons the Project as evidenced by termination of the 
Entitlements.

(ii) VSMLP shall fully implement the provisions of the Entitlements, Federal 
and State Approvals, and conserve the additional 6.5 acres for wildlife 
connectivity in connection with its development of the Project.

(iii) VSMLP acknowledges that the City has authority to enforce all of the 
mitigation and other biological conservation measures required of VSMLP 
pursuant to this Agreement.

(iv) VSMLP acknowledges that the ACOE has authority to enforce all of the 
mitigation and other biological conservation measures required of VSMLP 
pursuant to CWA Section 404 ACOE permit (SPL-2001-00479) and the 
associated Biological Opinion (1-6-05-F-1668), as amended.

(v) VSMLP acknowledges that the State has the authority to enforce all of the 
mitigation and other biological conservation measures required of VSMLP 
pursuant to RWQCB CWA Section 401Water Quality Certification (Order No. R9-
2005-0272) and the CDFW 1600 permit (1600-2015-0122-R5).

(vi) VSMLP agrees to fully fund each of the mitigation and biological 
conservation measures provided in this Agreement through the mechanisms set 
forth therein.

D. CDFW

(i) CDFW agrees that the annexation and development of the Project is 
consistent with Section 6.7.3 of the Planning Agreement provided the 
conservation, biological mitigation, and take minimization measures imposed on 
VSMLP for the Project under the Entitlements, Federal and State Approvals, 
conservation of the additional 6.5 acres for wildlife connectivity, and this 
Agreement are implemented by VSMLP.

E. USFWS

(i) USFWS agrees that the annexation and development of the San Marcos 
Highlands Project is consistent with Section 6.7.3 of the Planning Agreement 
provided the conservation, biological mitigation, and take minimization measures 
imposed on VSMLP for the Project under the Entitlements, Federal and State 
Approvals, conservation of the additional 6.5 acres for wildlife connectivity, and 
this Agreement are implemented by VSMLP.
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SECTION 4. BIOLOGICAL MITIGATION

A. OBLIGATIONS WITH RESPECT TO VSMLP

(i) VSMLP, successors or assigns shall assure the conservation of the Natural 
Open Space Preserve consisting of approximately 210.8 acres of habitat located 
within the Project site (Exhibit B) as follows:

(a) Before obtaining a grading permit for the Project, VSMLP shall:

(i) Establish a conservation easement over the Natural Open 
Space Preserve, as depicted in Exhibit B and more particularly 
described in Exhibit C1, to City, the County, or to an entity 
satisfactory to the Parties. The conservation easement shall identify 
a CDFW-approved third party and the County (if it is not the 
easement grantee) as a third-party beneficiary with the right of 
access to the property and a right to enforce the terms of the 
conservation easement.  

(ii) Obtain approval from CDFW, USFWS, County, and the 
City on the LTMP for the Natural Open Space Preserve. 

(iii) Fund a permanent endowment for the Habitat Manager in 
an amount sufficient to fund perpetual maintenance and monitoring 
of the Natural Open Space Preserve as required by the HMMP and 
the LTMP, as established by a Property Analysis Report and 
approved by all Parties

(iv) Contract with a Habitat Manager acceptable to the Parties 
to manage the Natural Open Space Preserve consistent with the 
LTMP.

(v) Enter into an Open Space Maintenance Agreement with the 
Habitat Manager and County to set forth their respective rights and 
obligations with regard to the Habitat Manager’s obligations to 
maintain the Natural Open Space Preserve and VSMLP’s 
obligation to pay for the implementation of the LTMP.

(ii) Prior to obtaining a grading permit, VSMLP shall assure the conservation 
of the Additional 6.5 Acres by establishing a conservation easement over the
Additional 6.5 Acres to City, the County or to another CDFW-approved entity 
selected by VSMLP that is experienced in the holding of conservation easements, 
funding a permanent endowment in an amount sufficient to fund perpetual 
maintenance of the Additional 6.5 Acres as open space, as established by a 
Property Analysis Report prepared for VSMLP and using commercially 

1 Exhibit C is in draft form and will be finalized during recordation of the final map.
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reasonable efforts to cause a habitat manager to manage the Additional 6.5 Acres 
as open space.

(iii) VSMLP shall design the culverts in a manner that provides for wildlife 
passage, including features to facilitate small animal movement and features to 
facilitate medium and large animal movement. The features include: brushed 
concrete surface throughout the culvert, as well as on a minimum 5-foot wide path 
for wildlife-exclusive ingress and egress to the culvert; a 1-foot wide ledge with a 
10-inch high vertical curb on the west side of the culvert; rip-rap placed at the 
inlet and outlet of the culvert; and fencing to direct wildlife to the undercrossing. 
Following restoration of the channel only periodic, temporary ingress/egress for 
culvert maintenance will be permitted. All recreational access or other trails are 
prohibited. Habitat and species disturbances will be spatially and temporally 
minimized to the greatest extent feasible during all maintenance activities. To 
prevent recreational access, any habitat disturbances associated with temporary 
maintenance ingress/egress will be immediately restored.

(iv) Through compliance with Section 4(A)(i), (ii), and (iii) VSMLP shall 
assure the linkage between undeveloped land and preserved areas of coastal sage 
scrub to the southeast and northwest of the Project site is maintained for wildlife. 

(v) VSMLP, successors or assigns shall ensure compliance with Take 
Authorizations and mitigation measures outlined in the EIR, MMRP, 
Entitlements, State and Federal Approvals.  

(vi) VSMLP, successors or assigns shall ensure that the Natural Open Space 
Preserve shall be protected and managed in perpetuity consistent with the policies 
expressed in the Planning Agreement (as outlined in Exhibit “E”), Entitlements, 
and Federal and State Approvals to maintain conservation values. This shall be 
accomplished as follows:

(a) VSMLP, successors or assigns shall manage or cause the 
Habitat Manager to manage the Natural Open Space Preserve 
above consistent with the LTMP.

SECTION 5. RECORDATION 

Upon the Effective Date, VSMLP shall cause this Agreement to be recorded with 
the San Diego County Recorder’s Office.

SECTION 6. FORCE MAJEURE

In the event that VSMLP is wholly or partially prevented from performing 
obligations under this Agreement because of unforeseeable causes beyond the reasonable control 
of and without the fault or negligence of VSMLP (“force majeure”), including, but not limited to, 
acts of God, labor disputes, sudden actions of the elements, or actions of federal or state agencies 
or other local jurisdictions, VSMLP shall be excused from whatever performance is affected by 
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such unforeseeable cause to the extent so affected, and such failure to perform shall not be 
considered a material violation or breach, provided that nothing in this Section shall be deemed 
to authorize VSMLP,  successors or assigns, to violate ESA or CESA, and provided further that:

A. The suspension of performance is of no greater scope and no longer 
duration than is required by the force majeure.

B. Within 2 weeks after the occurrence of the force majeure, VSMLP gives 
the Parties written notice describing the particulars of the occurrence;

C. VSMLP, as appropriate, uses reasonable efforts to remedy its inability to 
perform (however, this paragraph shall not require the settlement of any strike, walk-out, lock-
out or other labor dispute on terms which in the sole judgment of the property owners are 
contrary to its interest); and

D. When the VSMLP, as appropriate, is able to resume performance of its 
obligations, VSMLP, as appropriate, shall give City written notice to that effect.

SECTION 7. SUCCESSORS AND ASSIGNS

This Agreement and each of its rights, obligations, covenants, and conditions shall 
be binding on and shall inure to the benefit of the Parties and their respective successors and 
assigns.

SECTION 8. RECITALS AND EXHIBITS

All Recitals and Exhibits of this Agreement are incorporated herein and are part 
of this Agreement.

SECTION 9. ATTORNEYS’ FEES

If any action at law or equity, including any action for declaratory relief, is 
brought by City, County, or VSMLP against one another with respect to, or arising out of, this 
Agreement, each Party to the litigation shall bear its own attorneys’ fees and costs. 
Notwithstanding the foregoing, VSMLP acknowledges that, to the extent permitted by law and 
pursuant to the conditions of approval set forth in the Entitlements, that VSMLP shall indemnify, 
defend and hold harmless the City, County, and CDFW, and USFWS for any and all actions, 
claims, damages, injuries, challenges and/or costs of liabilities arising from this Agreement.

SECTION 10. DUPLICATE ORIGINALS

This Agreement may be executed in any number of duplicate originals. A 
complete original of this Agreement shall be maintained in the official records of each of the 
Parties.
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SECTION 11. AVAILABILITY OF FUNDS

A. Federal Funds

(i) Implementation of this Agreement by USFWS is subject to the 
Anti-Deficiency Act and the availability of appropriated funds. Nothing in this Agreement will 
be construed by the Parties to require the obligation, appropriation, or expenditure of any money 
from the U.S. Treasury. The Parties acknowledge that USFWS will not be required under this 
Agreement to expend any federal agency’s appropriated funds unless and until an authorized 
official of that agency affirmatively acts to commit to such expenditures as evidenced in writing.

B. State Funds

(i) Implementation of this Agreement by CDFW is subject to the 
availability of appropriated funds. Nothing in this Agreement will be construed by the Parties to 
require the obligation, appropriation, or expenditure of any money from the Treasury of the State 
of California. The Parties acknowledge that CDFW will not be required under this Agreement to 
expend any State of California agency’s appropriated funds unless and until an authorized 
official of that agency affirmatively acts to commit to such expenditures as evidenced in writing.

SECTION 12. NOTICE

Any notice permitted or required by this Agreement shall be delivered personally 
to the persons set forth below or shall be deemed given 5 days after deposit in the United States 
mail, certified and postage prepaid, return receipt requested and addressed as follows or at such 
other address as any Party may from time to time specify to the other Parties in writing:

VSM, LP
27691 Deputy Circle
Laguna Hill CA  92653
Attn:  Farouk Kubba

THE COUNTY OF SAN DIEGO
5510 Overland Avenue Suite 310
San Diego, California  92123
ATTN:  Director of Planning & Development Services

THE CITY OF SAN MARCOS
1 Civic Center Drive
San Marcos, CA  92069
ATTN:  Dahvia Lynch

U.S. FISH & WILDLIFE SERVICE
2177 Salk Avenue Suite 250
Carlsbad, CA  92008
ATTN:  Field Supervisor
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CALIFORNIA DEPARTMENT OF FISH & WILDLIFE
3883 Ruffin Road
San Diego, CA  92123
ATTN:  Regional Manager

SECTION 13. ENTIRE AGREEMENT

This Agreement supersedes any and all other Agreements, either oral or in 
writing, among the Parties with respect to the subject matter hereof and contains all of the 
covenants and agreements among them with respect to said matters, and each Party 
acknowledges that no representation, inducement, promise or agreement, oral or otherwise, has 
been made by the other Party or anyone acting on behalf of the other Party that is not embodied 
herein. This Agreement does not supersede any agreement or portion of an agreement between 
Parties with respect to any other subject matter.

SECTION 14. GOVERNING LAW

This Agreement shall be governed by and construed in accordance with the ESA 
and CESA and other applicable federal and California laws.

SECTION 15. AFFIRMATIVE OBLIGATIONS

This Agreement does not alter, expand or reduce the existing requirements of law 
applicable to the Additional Parcels and does not impose any affirmative obligations on the 
owners of the Additional Parcels, other than the obligations of existing law.

SECTION 16. THIRD PARTY BENEFICIARIES

This Agreement shall not be deemed to confer any rights upon any individual or 
entity that is not a Party hereto. The Parties hereto expressly disclaim any such third-party 
benefit.

[Signature Page Follows]
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CITY OF SAN MARCOS 

By:   
CITY MANAGER, JACK GRIFFIN 

 
 

 

 COUNTY OF SAN DIEGO 

By:   
CLERK OF THE BOARD OF 
SUPERVISORS 

  

  

 UNITED STATES FISH & WILDLIFE 
SERVICE 

By:   
ACTING FIELD SUPERVISOR, SCOTT 
SOBIECH 

 CALIFORNIA DEPARTMENT OF FISH & 
WILDLIFE 

By:   
REGIONAL MANAGER, ED PERT 

 VISTA SAN MARCOS, LP 

By:   
MANAGING MEMBER, FAROUK 
KUBBA 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )
County of San Diego )

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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LEGEND

NATURAL OPEN SPACE
PRESERVE EXHIBIT FOR SAN
MARCOS HIGHLANDS SHEET
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LEGEND
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LEGEND

EXHIBIT B3
VSMLP ADDITIONAL

CONSERVATION OPEN SPACE
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Exhibit C
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Exhibit C
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Exhibit C

B-21

B-0123456789



E
xhibit C

B
-22

B
-0123456789



E
xhibit C

B
-23

B
-0123456789



Invasive Plant Checklist for
California Landscaping 
2018.05.08 

-Efficient Landscaping Ordinance and the CALGreen Building Standards strongly 
discourage the use of invasive plants in landscaping. This checklist is designed to serve as a reference to help 
landscape designers in California avoid the use of invasive plants. Three sources are referenced: the California 
Dept. of Food & Agriculture (CDFA), which regulates plants in the state; the PlantRight initiative, which brings 
together a diverse range of stakeholders, including the nursery and landscaping industry, to prevent the use 
of invasive plants in horticulture; and the California Invasive Plant Council (Cal-IPC), which assesses the 
environmental impact of invasive plants.  

The California Dept. of Food & Agriculture has authority to designate noxious 
weeds in California. These plants are illegal. See www.cdfa.ca.gov/plant/IPC.  
In general, CDFA is restricted from listing horticultural plants as noxious 
weeds.  

PlantRight is a collaborative, science-based, and voluntary program led by 
the nonprofit Sustainable Conservation, with a steering committee 
representing the green industry, agencies, universities and environmental 
groups. PlantRight  list is entirely voluntary. It includes plants from the Cal-
IPC Inventory that all stakeholders agree should not be used in landscaping in 
regions where they cause environmental damage. See www.plantright.org.  

The California Invasive Plant Council is a nonprofit organization that 
maintains a list of environmentally harmful plants based on a transparent 
science-based criteria system. Cal-IPC supports land managers working to 
stop the spread of invasive plants, but also supports landscape professionals 
in preventing horticultural introductions of invasive plants. Cal-IPC listing is 
for informational purposes and carries no any regulatory authority. See 
www.cal-ipc.org.  

The following checklist includes all plants from each list that are known from horticulture. Plants from the 
CDFA Noxious Weed List are illegal and marked with a red X.  Plants for which PlantRight has reached 
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consensus with all partners including the nursery industry are marked with a green X. All other species are 
only listed by Cal-IPC. 

Regions based on Sunset Climate Zones were developed by PlantRight (see source online). 

Notes 

E Edible This plant species has edible fruit and is grown for human consumption. Though birds 
may spread seeds, these plants can be grown relatively safely if fruit is harvested. 
Particular care should be taken near riparian areas. Fruitless varieties may be 
available for landscaping, and can be grown safely. 

F Forage This plant species is used for forage and is already widespread in California. Additional 
 

T Turfgrass This plant species is used for turfgrass and may be used safely for sports fields and 
landscaping if properly tended within borders. 

Region Sunset Zones 
Sierra and Coastal Mountains 1-3

Central Valley 7-9

Desert 10-13

North/Central Coast and Delta 14-17

South Coast 18-24
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X - illegal per CDFA regulation  
X -  

E  edible 
F  forage 
T  turfgrass 

Prepared by California Invasive Plant Council, www.cal-ipc.org 

Region Sunset Zones 

 Sierra and Coastal Mountains 1-3

 Central Valley 7-9

 Desert 10-13

 North/Central Coast and Delta 14-17 

 South Coast 18-24

Checklist of Invasive Plants

    Regions 
Acacia dealbata silver wattle  
Acacia melanoxylon blackwood acacia  
Agrostis stoloniferaT creeping bentgrassT  
Ailanthus altissima tree-of-heaven X 
Arctotheca calendula fertile capeweed X 
Arctotheca prostrate South African capeweed  
Arundo donax giant reed X 
Asparagus asparagoides bridal creeper  
Asphodelus fistulosus onionweed X 
Atriplex semibaccata Australian saltbush  
Briza maxima big quakinggrass  
Carpobrotus chilensis iceplant  
Carpobrotus edulis highway iceplant X  
Centaurea debeauxii meadow knapweed X 
Chrysanthemum coronarium garland chrysanthemum  
Cordyline australis giant draceaena  
Cortaderia jubata jubatagrass X  
Cortaderia selloana pampasgrass X  
Cotoneaster franchetii cotoneaster  
Cotoneaster lacteus Parney's cotoneaster  
Cotoneaster pannosa silverleaf  cotoneaster  
Cotula coronopifolia common brassbuttons  
Crataegus monogyna English hawthorn  
Crocosmia x crocosmiiflora montbretia  
Cynara cardunculus artichoke thistle X 
Cynodon dactylonT Bermuda grassT  
Cynoglossum officinale beggar's-lice 
Cytisus scoparius Scotch broom X 
Cytisus striatus Portuguese broom  
Dactylis glomerataF orchard grassF  
Delairea odorata Cape-ivy X 
Digitalis purpurea foxglove  
Dipsacus fullonum common teasel  
Echium candicans pride-of-Madeira  
Egeria densa Brazilian egeria  
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 South Coast 18-24

Eichhornia crassipes water hyacinth X  
Elaeagnus angustifolia Russian olive 
Erica lusitanica Spanish heath  
Erodium cicutarium filaree  
Eucalyptus camaldulensis red gum  
Eucalyptus globulus Tasmanian bluegum 
Euphorbia esula leafy spurge X 
Euphorbia oblongata oblong spurge X 
Festuca arundinaceaT alta fescueT  
Ficus caricaE edible figE  
Foeniculum vulgareE fennelE  
Gazania linearis gazania  
Genista monspessulana French broom X 
Hedera canariensis Algerian ivy  
Hedera helix English ivy  
Helichrysum petiolare licorice plant  
Hirschfeldia incana Mediterranean mustard  
Holcus lanatus common velvet grass  
Hypericum canariense Canary Island St. X 
Hypericum perforatum klamathweed X 
Ilex aquifolium English holly  
Iris pseudacorus yellowflag iris X  
Isatis tinctoria dyer's woad X 
Kochia scopariaF kochiaF  
Leucanthemum vulgare ox-eye daisy  
Linaria genistifolia ssp. Dalmatica Dalmatian toadflax X 
Linaria vulgaris yellow toadflax  
Lobularia maritime sweet alyssum  
Lolium multiflorumF Italian ryegrassF  
Ludwigia hexapetala creeping waterprimrose X 
Ludwigia peploides creeping waterprimrose  
Lythrum salicaria purple loosestrife X 
Marrubium vulgare horehound  
Mentha pulegium pennyroyal  
Mesembryanthemum crystallinum crystalline iceplant 
Myoporum laetum ngaio tree 
Myosotis latifolia common forget-me-not  
Myriophyllum aquaticum parrotfeather  
Nicotiana glauca tree tobacco  
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Olea europaeaE European oliveE  
Onopordum acanthium Scotch thistle X 
Pennisetum setaceum green fountain grass X  
Phalaris aquatic hardinggrass  
Phoenix canariensis Canary Island date palm  
Phytolacca Americana common pokeweed  
Plantago lanceolata buckhorn plantain  
Poa pratensisT Kentucky bluegrassT  
Polygonum cuspidatum Japanese knotweed X 
Prunus cerasifera cherry plum  
Pyracantha angustifolia, P. crenulata, P. firethorn  
Ranunculus repens creeping buttercup  
Retama monosperma bridal veil broom X 
Ricinus communis castor bean  
Robinia pseudoacacia black locust  
Rubus armeniacus Himalayan blackberry  
Rumex acetosella sheep sorrel  
Saccharum ravennae ravennagrass X 
Salvia aethiopis Mediterranean sage X 
Saponaria officinalis bouncing-bet  
Schinus molle Peruvian pepper tree  
Schinus terebinthifolius Brazilian pepper tree  
Sesbania punicea scarlet wisteria X 
Silybum marianum milk thistle  
Spartium junceum Spanish broom X 
Stipa tenuissima Mexican feathergrass X  
Tamarix  parviflora smallflower tamarisk X 
Tamarix aphylla athel  
Tamarix ramosissima, T. gallica, T. chinensis saltcedar X 
Tanacetum vulgare common tansy  
Triadica sebifera Chinese tallow tree X  
Verbascum thapsus wooly mullein  
Vinca major bigleaf periwinkle X  
Washingtonia robusta Mexican fan palm  
Watsonia meriana watsonia  
Zantedeschia aethiopica calla lily  
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Region Sunset Zones 

 Sierra and Coastal Mountains 1-3

 Central Valley 7-9

 Desert 10-13

 North/Central Coast and Delta 14-17 

 South Coast 18-24

Record of Changes

2017.09.07  Corrected Cordyline australis regions. Updated Cal-IPC description and logo. 

2018 05.08  Corrected Crocosmia regions. 
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Introduction  
This analysis is provided to support the determination that the San Marcos Highlands Project ( Project ) 
is consistent with the C North and East County Multiple Species Conservation Program Plans 
Planning Agreement ( Planning Agreement )1, dated May 12, 2014. The Project proposes development 
of 187 single family residences on an approximately 293.3-acre site.  The Project also includes an 
approximately 210.8-  and the 
conservation of an additional 6.5 acres adjacent to the project site for wildlife connectivity. 
Approximately 141.14 acres of the Project site are currently located in the 
and approximately 152.16 acres of the Project site are currently located in the unincorporated County of 
San Diego . Most of the lands (approximately 183.31 acres) within the County are proposed to 
be annexed into the City, except that an approximately 22.79-acre Additional Parcel, an approximately 
4.7-acre Parcel and an additional 6.5 acres that is adjacent to the Project 
territory. These 22.79-acre and 4.7-acre portions of County land will be part of the Natural Open Space 
Preserve with the remaining acreage of the Natural Open Space Preserve being comprised of lands 

-annexation jurisdiction (183.31 acres). Three conservation easements, will be 
placed over the Natural Open Space Preserve, as depicted in Exhibit B. The Project site is within the 
geographic area proposed to be addressed in the North County Multiple Species Conservation Program 
Plan ( Planning Area . 

Exhibit B-1  Natural Open Space Preserve Exhibit for San Marcos Highlands depicts the areas that will 
be covered under the Natural Open Space Preserve, Long-

Residential Footprint (Roads and Lots), Fuel Modification 
Areas and the Pre- and Post-Annexation County/City Boundaries. Table 1: Conditions of the CEQA-
Approved Documents and Permits Relevant to the Project contains relevant conditions of approval 
assigned to the Project by the applicable Resource Agencies and the Final Environmental Impact Report 
( FEIR ). Table 2: Project Impacts and Proposed Mitigation contains the impacted and mitigation 
acreages as well as mitigation ratios for impacts to coastal sage scrub and herbaceous wetland. The 
Natural Open Space Preserve will be managed consistent with preservation goals through a HMMP 

and City, and the LTMP approved by USFWS, CDFW, County, and City. The HMMP 
and the LTMP will be finalized prior to grading and will dictate permanent protection measures and 
restrictions for all future landowners to follow in perpetuity.   

Pursuant to Section 6.7.3 of the Planning Agreement, the County requested that the San Diego Local 
Agency Formation Commission (LAFCO) impose a requirement on the annexing jurisdiction that it shall 
enter into an agreement between the County, the annexing jurisdiction (the City of San Marcos), the 
USFWS, and the CDFW as part of the annexation process. This agreement will ensure that the 
annexation would only occur when it will not jeopardize the buildout of the preserve or the coverage of 
species within the Planning Area, or compromise viable linkage areas within the proposed preserve. As 
part of this agreement, any development of the annexed lands will proceed in accordance with the 
Planning Goals set out in Section 3 of this Agreement and the Preliminary Conservation Goals set out in 
Section 5 of this Agreement.  

                                                           
 
1 Available at: https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=10905&inline 
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The Annexation Agreement will be entered into between Vista San Marcos LP ( VSMLP
CDFW, the County, and the City (collectively referred to as the Parties . The purpose of this document 
is to demonstrate that annexation of the Project into the City is consistent with Section 6.7.3 of the 
Planning Agreement and will not jeopardize the buildout of the preserve or the coverage of species 
within the Planning Area, or compromise viable linkage areas within the proposed preserve.  

There are three proposed Covered Species2 (coastal California gnatcatcher [Polioptila californica 
californica],  [Vireo bellii pusillus] and southwestern willow flycatcher [Empidonax traillii 
extimus]) that have known historical observations on the Project site, and therefore have the potential 
to be impacted by the Project. Other special status species that may be present in the Project area 
include various nesting birds. The FEIR also identified additional Covered Species with a low or unknown 
potential to occur on the site. The Consistency Analysis presented below focuses on those Covered 
Species with known historical observations (coast , and 
southwestern willow flycatcher) in the Project area and their protection within the Planning Area. 
However, all the Covered Species would benefit from a preserve system(s) that will conserve ecosystem 
functions and values through maintaining contiguous blocks of native habitat and contribute to the 
recovery of endangered, threatened, and sensitive species and their habitats. 

The results of this analysis support that the Project is consistent and does meet the requirements of the 
Planning Agreement. 

Planning Agreement Requirements 
As stated in Section 6.7.3 of the Planning Agreement, the following considerations are relevant for a 
proposed annexation of land within the Planning Area: 

 The annexation will not jeopardize the build out of the preserve or the coverage of species 
within the Planning Area.  

 The annexation will not compromise viable habitat linkages within the proposed preserve. 
 Development of the annexed lands proceeds in accordance with the Planning Goals set out in 

Section 3 of the Planning Agreement and Preliminary Conservation Goals set out in Section 5 of 
the Planning Agreement. 

 Identifying the responsible party(ies) responsible for ongoing maintenance and enforcement of 
the Planning Agreement for the annexed lands. 

 Issuance of Take Authorizations to the annexing jurisdiction or amendment of the annexing 
jurisdiction Take Authorization, in order to authorize Take on the annexed land. 

Entitlements and State and Federal Approvals 
In addition to the requirements that are specified in the Annexation Agreement, the Project has already 
gone through the California Environmental Quality Act ( CEQA ) process and has obtained entitlements, 
including State and federal approvals from the USFWS, United States Army Corps of Engineers Corps , 

                                                           
 
2 -listed species identified in the approved Plans to be conserved and 
managed consistent with the approved Plans such that, through approval of the Plans, CDFW and USFWS authorize 
their take under state and/or federal law. A preliminary list of Covered Species is proposed in the Draft North 
County Multiple Species Conservation Program Plan. 
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Regional Water Quality Control Board ( RWQCB ), and CDFW. The following entitlements and 
permitting have been obtained for the Project: 

 FEIR for the San Marcos Highlands Specific Plan  
 San Marcos Highlands Specific Plan, SP13-001; 
 General Plan Amendment (Resolution 15-002 GPA); 
 Pre-zone and Annexation (Ordinance PZ 14-001); 
 Tentative Subdivision Map (TSM 13-001); 
 Ridge Line Protection Ordinance (ROZ 14-001); 
 Biological Opinion (FWS Log No. 1-6-05-F-1 668) and Amended Biological Opinion (FWS Log No. 

1-6-05-F-1668-R1); 
 Clean Water Act (CWA) Section 404 permit (SPL-2001-00479); 
 CWA Section 401 Water Quality Certification (Order No. R9-2005-0272); and 
 California Fish and Game Code (CFGC) 1600 et seq. Streambed Alteration Agreement (SAA) 

(1600-2015-0122-R5). 

Each of the permits has conditions that must be implemented to keep the Project compliant with State 
and federal regulations. A copy of all referenced State and federal approvals is attached as Exhibit F to 
the Annexation Agreement and supports this Consistency Analysis. 

The Project is consistent with and meets the requirements of the Planning Agreement. The following 
 the Planning Agreement items listed above.  

Planning Agreement Section 6.7.3 Annexation of Lands 

The Annexation Will Not Jeopardize the Build Out of the Preserve 
Approximately 71 percent, or 210.8 acres, of the Project site will be maintained as the Natural Open 
Space Preserve (hereafter, Natural Open Space Preserve). An additional 32.43 acres consisting of fuel 
modification areas, parks, manufactured exterior slopes, and water quality lots will also provide limited 
habitat value and buffer the Natural Open Space Preserve from potential edge effects associated with 
the development.  

The Natural Open Space Preserve will not jeopardize the buildout of the preserve system within the 
Planning Area by ensuring that approximately 93.43 acres of habitat within the County Planning Area, 
along with the remaining approximately 117.37 acres within the City (together totaling the 
approximately 210.8-acre Natural Open Space Preserve) will be permanently conserved and managed. 
The establishment of the Natural Open Space Preserve will ensure that large portions of the Project site 
remain undeveloped and protected in perpetuity.  

Consistent with the objectives of the Planning Agreement, the Project conserves coastal sage scrub in 
order to maintain habitat for the coastal California gnatcatcher. The project also includes measures to 
maintaining wildlife connectivity between the habitat on-site to adjacent core areas identified for 
conservation.  

The Natural Open Space Preserve contributes to the preserve system within the Planning Area by: 
preserving ecosystem functions and values through preserving coastal sage scrub and the headwaters 
for Agua Hedionda Creek; maintaining the range of natural biological communities and native species 
within the Planning Area; by maintaining habitat connectivity across the Project area and continuity with 
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undeveloped County land to the east; providing and maintaining contiguous undeveloped areas of 
coastal sage scrub; providing and functioning as a stepping stone to other isolated habitats which 
contributes to the recovery of endangered, threatened, and sensitive species, such as coastal California 
gnatcatcher; enhancing riparian habitat in the Project area; and preserving a total of approximately 
210.8 acres, including approximately 185.83 acres of coastal sage scrub.  

The Natural Open Space Preserve is intended for preservation of sensitive biological resources and will 
not include improvements or encroachments such as buildings, accessory structures, or fuel 
modification zones. These areas may include minor improvements such as trails or pedestrian paths, 
directional or informational signage, and scenic lookout areas or rest stops (FEIR pg. 3.13-5) as approved 
under the LTMP.  

Aside from establishing the Natural Open Space Preserve, the Project will also minimize habitat impacts 
arising from development by implementing mitigation measures and project design features that 
address potential impacts from new development on biological resources including: unauthorized 
access, introduction of predators, introduction of nonnative species, illumination, point and nonpoint 
source pollution and noise (FEIR pg. 3-24; refer to discussion below und

. Furthermore, in addition to the Natural 
Open Space Preserve, 32.43 acres consisting of fuel modification areas, parks, manufactured exterior 
slopes, and water quality lots will buffer the Natural Open Space Preserve from potential edge effects 
associated with the development and provide limited habitat value for sensitive biological resources. 

Project requirements related to establishing the Natural Open Space Preserve are included in Table 1, 
Column A. 

The Annexation Will Not Jeopardize the Coverage of Species Within 
the Planning Area 
The Natural Open Space Preserve provides conservation and management consistent with the Planning 
Agreement by preserving coastal California gnatcatcher (Covered Species) preferred habitat (coastal 
sage scrub), and biological core and linkage areas along Agua Hedionda Creek and coastal sage scrub 
communities.  

During the construction phase of the Project, potential direct and indirect impacts to Covered Species 
are managed and reduced under the , SAA, CWA Section 404, and 401 

, including the conditions listed in Table 1, Column 
B.  

Sensitive Plants 

Focused surveys for sensitive plant species did not identify any sensitive plant species on the Project 
site. Therefore, the Project would not directly impact any covered botanical species (FEIR pg. 3.3-15).  

Sensitive Wildlife 

Three federally or state listed endangered or threatened species have known historical observations on 
the Project site, and therefore have the potential to be impacted by the Project: coastal California 

. These three species are described 
below. Other special status species that may be present in the Project area include various nesting birds.  
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Coastal California Gnatcatcher 

The only Covered Species identified within the Project site was the coastal California gnatcatcher (at 
least two adult pairs, one of which was within a family group with at least two juveniles and a nest, were 
identified during focused surveys in 2019). The area where the nest was identified appeared to be at the 
northwestern edge of the proposed development area. The second adult pair was observed within the 
Natural Open Space Preserve (FEIR pg. 303-15). 

As depicted in Table 2 below, the Project would impact approximately 77.36 acres of coastal sage scrub. 
The Project, however, would preserve approximately 185.83 acres of coastal sage scrub as mitigation for 
this impact. This results in a mitigation to impact ratio of 2.4 to 1. 

As further described below, the Project would preserve and enhance a linkage between preserved areas 
of coastal sage scrub to the southeast and northwest of the Project site (FEIR pg. 3.3-19); graded slopes 
outside the fuel modification zone adjacent to natural open space areas shall be revegetated with 
coastal sage scrub species (measure BIO-5b, Table 1) and enhance these linkages. 

 and Southwestern Willow Flycatcher 

southwestern willow flycatcher were not observed on the Project site during the 
most recent biological surveys. The Project site does not currently contain suitable habitat for these 
species. The last observations of these species occurred in 2002 and 2004, respectively, when there was 
more suitable habitat on the Project site. The site currently lacks suitable habitat for 
and southwestern willow flycatcher and not surprisingly, those species have not been recently observed 
on the site. Therefore, the project will have no impact to these species. Previous conditions required in 
the provisional regulatory permits for the Project included mitigation requiring a pre-construction 
survey for both of these species. The Project applicant has agreed to still implement these conditions, 
even though there is not suitable habitat on the Project site (FEIR pg. 3.3-16). 

In addition, the Planning Agreement calls for the preservation and enhancement of wetlands, which 
have the potential to provide habitat for many Covered Species. Preservation and enhancement of the 
riparian areas is an integral part of the Project. The creek on the Project site will contain a narrow 
meandering dry riparian scrub habitat. This habitat will be bordered in places by newly created upland 
coastal sage scrub habitat and the upland habitat will extend a minimum of 100 feet to create a buffer 
from the riparian scrub, with exception for limited areas where a narrower width is allowed per the 
existing permits or where there is a road crossing. This buffer would be part of the Natural Open Space 
Preserve and conserved in perpetuity (FEIR pg. 3.3-18). This buffer affords additional protection to the 
creek corridor and adds biological resource value to the preserve system by increasing the amount of 
riparian habitat and corridors in the preserve system available for Covered Species. 

Minimization of Direct Impacts to Covered Species 

During the construction phase of the Project, potential direct impacts to Covered Species are managed 
and reduced under the Project s Biological Opinion, SAA, CWA Section 404, and 401 permits, and 

Table 1, Column B. These 
measures require pre-construction surveys, educating construction crews regarding sensitive resources 
in the project area, delineating work areas, avoidance and minimization of potential impacts from 
construction activities including project-related ground clearing/grubbing or noise, monitoring of 
construction activities by a qualified biologist, and reporting as necessary. 
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Minimization of Indirect Impacts to Covered Species 

Indirect impacts could occur to covered wildlife species that were observed and/or have the potential to 
occur on the Project site. Construction activities adjacent to suitable habitat, including coastal sage 
scrub and riparian communities, could result in indirect impacts through erosion and intrusion of 
workers and/or equipment should construction occur during the breeding season, when noise, dust, and 
lighting could disturb coastal California gnatcatcher. Potential indirect impacts to Covered Species are 

and mitigation measures in the Proj Table 1, Column B. 
Once the Project is developed, there is a potential for indirect impacts to sensitive species from future 
residents and their pets, pests or exotic species. Below is a description of design measures that reduce 
future indirect impacts to Covered Species from lighting and glare, recreational use, and other edge 
effects. 

Lighting and Glare 

Lighting in the Project vicinity is associated with roadway lighting along Las Posas Road as well as 
existing residential uses in the area and immediately adjacent to the Project site. Development of the 
proposed Project would introduce lighting to a site that is currently undeveloped and does not have 
lighting. 

Lighting proposed under the Specific Plan 
 would be guided by standards set by the City of San Marcos, which requires downward-

directed LED lighting, with the exception of specialized streetscape lighting or architectural detail 
lighting. These requirements aid in the preservation of dark-sky conditions. Development under the 
proposed P
type, and direction of the lighting would be reviewed during Improvement Plan review to ensure 
compliance with City requirements. 

Additionally, Chapter 3.B.6 of the Specific Plan includes specific requirements for building lighting. 
Lighting used to highlight architectural features would be designed so as to not fall on adjacent 
properties and to minimize visibility to residences adjacent to the proposed Project. Site lighting for 
streets, walkways and landscaped areas shall be unobtrusive, shielded to prevent glare, and placed in 
irregular patterns. Per the Specific Plan, over-illumination shall be avoided. Lighting levels would be 
adequate for safety while minimizing light spillage and point of glare.  

The Project does not propose features that would be characterized as creating a new source of glare 
that would adversely affect daytime or nighttime views in the area. Section 3.G of the Specific Plan 
details the proposed roof treatments, wall surfaces and architectural details of the homes. The homes 
would incorporate earth-toned roof tiles and stucco surface that would be in soft earth tones. These 
roof and wall colors and materials are not reflective and would not create significant sources of glare.  

Since the proposed materials to be used in the homes are not glare-inducing, all lighting will be shielded 
to minimize light scatter and maintain dark sky conditions, and lighting would be required to comply 
with the lighting standards set forth by the City, impacts resulting from lighting and glare would be less 
than significant (FEIR pg. 3.1-13). 

Recreational Use 

The introduction of more people to the Project site increases the potential for inadvertent access to 
sensitive habitats, including areas to be preserved within the Natural Open Space Preserve. This could 
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result in trampling of sensitive vegetation and the creation of unauthorized trails. Landscaping 
associated with future homes could also introduce invasive species to sensitive habitat areas. Mitigation 
to address these potential impacts is included in measure BIO-8 in Table 1 below. It should be noted that 
there is currently non-authorized public access on the Project site to access the existing informal non-
improved trail network. The construction of new trails and the maintenance of existing trails would 
encourage recreational trail users onto maintained trails and keep them out of sensitive habitat areas 
(FEIR pg. 3.3-18). In addition, indirect impacts to sensitive habitats and species in the Natural Open 
Space Preserve are further reduced through the re (HOA) 
and conservancy as described in measures BIO-4a through BIO-4d, included in Table 1 below. 

Edge Effects 

The LTMP for the Natural Open Space Preserve will include details for the ongoing maintenance 
requirements, success criteria, and monitoring requirements for the areas to be conserved. 
Maintenance activities include weed eradication and general maintenance such as trash removal and 
pest eradication (FEIR pg. 3.3-23). This will include but is not limited to the following measures to reduce 
edge effects (currently consistent with the FEIR and HMMP): 

 All sensitive habitats areas will be fenced to limit entry into these zones. In particular, habitat 
fencing shall be installed at the interface of fuel modification zones and natural habitats (natural 
habitats include coastal sage scrub and riparian restoration and preserve areas). Fencing will be 
placed along the back of lots and roads that are located adjacent to natural areas, including a 6-
foot chain-link fence along the eastern and southeastern edge of Las Posas Road up to the 
existing housing. The fencing in this area and along the backyards of residential lots adjacent to 
the planned open space will not have gates between development and the open space. 

 Minimizing the impact of domestic animals: 
o The covenants, conditions, and restrictions (CC&Rs) for the development will contain 

wording that addresses potential impacts of domestic animals on wildlife. In particular, 
an educational program (using that developed by the American Society for the 
Prevention of Cruelty to Animals), cat control, and habitat fencing (described above) will 
be implemented. The CC&Rs will also require that homeowners keep cats indoors. 

o s will provide a discussion of the impacts of domestic 
animals on the coastal California gnatcatcher and other sensitive species in addition to 
the impacts of wildlife on domestic animals. Residents will be reminded that the 
development is adjacent to open space and that encounters with wildlife are highly 
probable. 

 Cowbird trapping will be conducted on an annual basis for three years. 
 A system of trails and fences will be constructed to direct walkers to designated areas while 

discouraging entry into other wildlife areas. 
 Erosion and siltation will be minimized. An erosion control plan will be prepared and included in 

the storm water pollution prevention plan for the site. Erosion control measures may include 
the installation of silt fencing and/or sandbags downslope of any clearing and/or grading 
activity.  

 All shrubs and trees used in street and public area landscaping will be native to southern 
California. The CC&Rs will include a condition to encourage the use of native species in 
landscaping plans and avoid the use of species identified in Lists A and B of the California 

Non-aggressive/invasive drought-tolerant landscaping will be used within the housing site. 
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Caution should be taken that landscaping zones are properly weeded to prevent non-native 
species from entering high-quality coastal sage scrub adjacent to the Project site. Landscaping 
palettes will be reviewed by the Wildlife Agencies. Landscape management practices will be 
incorporated into the CC&Rs that minimize the use of chemical fertilizers, pesticides, and 
herbicides. 

 Maintenance of on-site restored habitats and protection of adjacent natural areas of the on-site 
preserve and Agua Hedionda Creek shall be overseen by a conservancy or similar entity with 
approval by the permitting Resources Agencies.  

 Public and outdoor lighting, including in residential areas, backyards, and along roadways, will 
be designed to prevent artificial light from reflecting into adjacent natural areas. Lighting shall 
be directed downward, rather than upward, and shall be placed or directed away from habitat 

boundary, and the preserved open space east of the development. This condition will be 
included in the CC&Rs and specific lighting designs will be required in the development plans to 
achieve this result. The CC&Rs will require that any subsequently installed lighting also meet this 
result. This condition also applies to street lighting within 500 feet of occupied coastal California 

not allow 
any future additional lighting to be installed by private homeowners.  

 Educational brochures distributed to property owners will include information about reduction 
of impacts to sensitive habitats and wildlife in the surrounding natural areas. 

 Permanent signage adjacent to preserved areas (conservation areas) will be posted. 

Implementation of measures BIO-4a through BIO-4d in Table 1, below, would further reduce edge 
effects of the Project. During the lifetime of the Project, the regulatory-mandated conditions listed in 
Table 1, Column C would apply to reduce or avoid direct and indirect impacts to Covered Species. 

Sensitive Habitat 

As depicted in Table 2 below, the Project would impact approximately 77.36 acres of coastal sage scrub. 
The Project, however, would preserve approximately 185.83 acres of coastal sage scrub as mitigation for 
this impact. This results in a mitigation to impact ratio of 2.4 to 1. Additionally, the Project would 
preserve and enhance a linkage between preserved areas of coastal sage scrub to the southeast and 
northwest of the Project site. Graded slopes outside the fuel modification zone adjacent to natural open 
space areas shall be revegetated with coastal sage scrub species to enhance these linkages. 

As also depicted in Table 2 below, the Project would impact approximately 0.06 acre of herbaceous 
wetland. The Project, however, would enhance approximately 7 acres of riparian habitat as mitigation 
for this impact. The resulting mitigation to impact ratio for riparian habitat would therefore be 116:1 
overall (for the 7 acres) and 78:1 for the portion of riparian habitat within the conservation easement 
(4.7 acres). This habitat will be bordered by newly created upland coastal sage scrub habitat and the 
upland habitat will extend a minimum of 100 feet to create a buffer from the riparian scrub, with 
exception for limited areas where a narrower width is allowed per the existing permits or where there is 
a road crossing. This buffer would be part of the Natural Open Space Preserve and conserved in 
perpetuity. This buffer affords additional protection to the creek corridor and adds biological resource 
value to the preserve system by increasing the amount of riparian habitat and corridors in the preserve 
system available for Covered Species. 
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The Annexation Will Not Compromise Viable Habitat Linkages Within 
the Proposed Preserve 
A wildlife corridor is a linear landscape feature allowing animal movement between two patches of 
habitat. Connections between extensive areas of open space are integral to maintain regional diversity 
and population viability. In the absence of corridors, habitats become isolated islands surrounded by 
development. Fragmented habitats support lower numbers of species and increase the likelihood of 
local extinction for select species when restricted to small isolated areas of habitat (FEIR pg. 3.3-10). 

Areas that serve as wildlife movement corridors are considered biologically sensitive. Wildlife corridors 
can be defined in two categories: regional wildlife corridors and local corridors. Regional corridors link 
large sections of undeveloped land and serve to maintain genetic diversity among wide-ranging 
populations. Local corridors permit movement between smaller patches of habitat. These linkages 
effectively allow a series of small, connected patches to function as a larger block of habitat and perhaps 
result in the occurrence of higher species diversity or numbers of individuals than would otherwise 
occur in isolation (FEIR pg. 3.3-10). The Planning Agreement calls for preservation of wildlife corridors 
and linkages, which are incorporated into the Project design. 

Corridors 

On the Project site, the drainage of Agua Hedionda Creek functions as a local wildlife corridor given the 
highly fragmented nature of the Project site and surrounding habitat, and the lack of connectivity to any 
large blocks of habitat (FEIR pg. 3.3-20). This corridor allows animal movement from the developed 
areas north of the Project site through properties to the south and west. Approximately 4,000 feet 
downstream from the Project site, Agua Hedionda Creek is diverted into an underground conveyance 
and does not resurface for another mile downstream. Due to the undergrounding, and the lack of viable 
movement connections to other areas, Agua Hedionda Creek serves only as a minor local corridor (FEIR 
pg. 3.3-10). The Project as proposed will improve the viability of the riparian corridor by replacing the 
earthen dam in the creek with an arched culvert and restoring the streambed with riparian vegetation. 
The portion of Agua Hedionda Creek onsite will be part of the Natural Open Space Preserve to be 
protected in perpetuity.  

The proposed culvert installation and associated streambed and vegetation restoration of Agua 
Hedionda Creek will help maintain a full complement of mid-level predators necessary to the health of 
the coastal California gnatcatcher, as well as improve the viability of the riparian corridor. (FEIR pg. 3.3-
20). The amendment to the USFWS Biological Opinion for the Project (December 2005, Exhibit F to the 
Annexation Agreement) indicated the culvert shall be 10 feet high, 12 feet wide, and 159 feet long and 
allow for the flow of water and wildlife movement. During a July 28, 2005 site meeting conducted as 
part of the regulatory permitting, it was agreed that a single arched culvert under Street A, per the sizing 
specifications noted above, would be designed to allow for both water flow and wildlife movement 
(Table 1, Column C). 

Therefore, the Project as proposed contributes to the goals of the Planning Agreement by preserving 
habitat corridors through inclusion of Agua Hedionda Creek headwaters (approximately 5,300 linear 
feet) in the Natural Open Space Preserve and protecting it in perpetuity. 

Linkages 

The Project would preserve and enhance a linkage between preserved areas of coastal sage scrub to the 
southeast and northwest of the Project site (FEIR pg. 3.3-19). Graded slopes outside the fuel 
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modification zone adjacent to natural open space areas shall be revegetated with coastal sage scrub 
species (measure BIO-5b, Table 1) to enhance these linkages. The linkage along the northern portion of 
the Project site complies with permit requirements: it exceeds 500-feet in width with the exception of 
one pinch point where the width is 400-feet for a maximum of 500 linear feet (FEIR pg. 3.9-20). The 
additional 4.7-acre off-site parcel will require removal of exotic species, seeding with native species, 
and/or spreading of coastal sage scrub duff for preservation that would allow the Project to maintain a 
minimum 500-foot wide habitat linkage along the northern Project boundary except for a 500-linear 
foot portion which may have a minimum width of 400 feet. The additional 6.5 acres will add to this 
width. When the adjacent fuel modification zone is considered, the pinch point has a width of 515 feet 
(FEIR pg. 3.9-21).  

An existing decomposed granite (DG) road is present at the location of the habitat linkage. This road 
would not split the linkage or present a barrier to wildlife movement as mobile animals typically utilize 
the easiest and most convenient passages to move from one location to another. The width of the DG 
road provides an open area for ease of wildlife movement. 

The Planning Agreement does not provide guidelines for appropriate widths for either corridors or 
linkages, since every situation is different and should be evaluated according to its unique situation and 
its merits. Long-standing policy and practice show that the greater the function and value of a corridor 
or linkage, the wider the preferred corridor or linkage. The widths of the Natural Open Space Preserve 
have been determined to be adequate through the entitlements and State and federal approvals/review 
processes and therefore the approximately 210.8-acre Natural Open Space Preserve preserves and 
contributes to habitat conservation and linkages.  

Isolated and surrounded by long-existing development, the Project area 
habitat for coastal California gnatcatcher. Stepping-stone areas are designed to serve as potential 
avenues of movement particularly for birds, with the coastal California gnatcatcher being a target 
species of concern. The Project site is contiguous with other undeveloped (to the north) and preserved 
(to the west and south) areas of coastal sage scrub and functions as a stepping stone to other isolated 
habitats located within the dispersal range of the California gnatcatcher, which contributes to the 
recovery of endangered, threatened, and sensitive species, such as the coastal California gnatcatcher.  

As such, the Project is consistent with the intent of the Planning Agreement and will not compromise, 
but will rather contribute to, viable linkages within the Planning Area through habitat enhancement, 
perpetual maintenance, and protecting it in perpetuity. Further, the Wildlife Agencies accepted this 
habitat linkage width, as evidenced by the issuance of regulatory permits for the Project that have listed 
conditions regarding linkages included in Table 1, Column D. 

Responsible Party(ies)for Ongoing Maintenance and Enforcement of 
the Planning Agreement for the Annexed Lands 
The Annexation Agreement to be entered into between the Parties ensures maintenance and 
enforcement of the goals set forth in the Planning Agreement. The parties responsible for such ongoing 
maintenance and enforcement will be identified prior to implementation of the Project, as discussed in 
the Annexation Agreement. The Habitat Manager shall be subject to the reasonable approval of the 
Parties (Section 1, Item J), whose position shall be funded by an endowment for the perpetual 
maintenance and monitoring of the Natural Open Space Preserve (Section 4, Item A(i)(a) (iii)), and who 
will be granted access to implement both the LTMP and HMMP. Three conservation easements will be 
recorded over the Natural Open Space Preserve prior to issuance of a grading permit to the City, the 
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County, or to an entity satisfactory to the Parties. The conservation easements shall identify a CDFW-
approved third party and the County (if it is not the easement grantee) as a third-party beneficiary with 
the right of access to the property and a right to enforce the terms of the conservation easements.   

Conclusion 
With the implementation of the conditions of the entitlements and State and federal approvals listed in 
Table 1, the proposed annexation will be consistent with section 6.7.3 of the Planning Agreement. The 
annexation will not jeopardize the build out of the preserve or the coverage of species within the 
Planning Area, and it will not compromise viable habitat linkages within the proposed Preserve system.  
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Table 1. Conditions of the CEQA-Approved Documents and Permits Relevant to the Project 

Source Condition Column 

A B C D 

Column A  Conditions that ensure development of the Project (due to annexation) will not jeopardize the buildout of the Preserve. 
Column B  Conditions that ensure Covered Species will not be jeopardized due to annexation. 
Column C  Conditions that ensure coverage of species within the Planning Area during the lifetime of the Project will not be jeopardized due to 
annexation. 
Column D  Conditions that ensure viable habitat linkages within the proposed Preserve will not be compromised due to annexation. 

FEIR Specific Plan 

MM-BIO-1a Prior to project grading, the project applicant shall conduct USFWS presence/absence protocol 
coastal California gnatcatcher surveys. The surveys shall be conducted within the 12-month period 
prior to project grading. Pursuant to the Biological Opinion issued by the USFWS, results of the 
surveys shall be submitted to USACE, the Wildlife Agencies and the City of San Marcos Planning 
Division Manager. If coastal California gnatcatchers are found to be nesting within the area to be 
disturbed mitigation measures MM-BIO-1b and MM-BIO-1c shall also be implemented. 

 X   

MM-BIO-1b If the preconstruction survey identified nesting gnatcatchers on the project site, clearing and 
grubbing activity would cease within 300 feet of the nest until such time as the nest is no longer 
active. 

 X   

MM-BIO-1c To reduce potential noise impacts to nesting gnatcatchers, a qualified acoustician would monitor 
the project site and vicinity for listed birds during initial grading, and on a monthly basis thereafter 
to determine if any nests are within a distance potentially affected by noise from grading, clearing, 
or construction activities. If nesting birds are located adjacent to the project site with the potential to 
be affected by construction activity noise above 60 dBA Leq, a noise barrier would be erected. This 
noise barrier would consist of a l0-foot-high continuous plywood fence supported by posts or an 
earthen berm located at the site boundary that abuts potential off-site habitat. If 60 dBA Leq is 
exceeded the acoustician would require the construction contractor to make operational and barrier 
changes to reduce noise levels to 60 dBA during the breeding season (February 15 through 
September 15). Noise monitoring would occur during operational changes and installation of 
barriers, as needed, to ensure their effectiveness. 

 X   

MM-BIO-1d A Wildlife-Agency approved biological monitor shall be present during initial clearing, grading, and 
construction in sensitive habitat areas and/or in the vicinity of biological open space areas to 
ensure that conservation measures associated with resource agency permits and construction 
documents are performed. The biological monitor shall have the authority to halt construction to 
prevent or avoid take of any listed species and/or to ensure compliance with all avoidance, 
minimization, and mitigation measures. Any unauthorized impacts or actions in noncompliance with 
the permits and construction documents shall be immediately brought to the attention of the City, 
USACE, and the Wildlife Agencies. 

 X   
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Source Condition Column 

A B C D 

MM-BIO-2 If construction is proposed during the breeding season (February 15 through September 15), a 
preconstruction survey shall be performed by a qualified biologist to determine if any birds are 
nesting within or immediately adjacent to the impact area. The survey must be conducted no more 
than three days prior to commencing project activities. If surveys show that nesting birds are 
present, a no-work buffer would be placed around the nest. 
The buffer size would be determined by a qualified biologist and would vary based on site 
conditions and type of work to be conducted. The no-work buffer would be maintained until the end 
of the breeding season or until surveys by a qualified biologist confirm that fledglings are no longer 
dependent on nest. If no nesting birds are detected during pre-construction surveys, no restrictions 
would be necessary and construction may proceed as planned. 

 X   

MM-BIO-3a The applicant shall designate a USFWS- approved qualified biologist who would be responsible for 
overseeing compliance with protective measures (e.g., buffers, noise mitigation) for the listed 
species during construction, including site clearing and grubbing. The biologist would have the 
authority to halt all associated project activities, which may be in violation of the USFWS Biological 
Opinion issued for the project. In such an event, the biologist is required to contact the City of San 
Marcos, USACE and USFWS within 24 hours. 

 X   

MM-BIO-3b An employee education program for the construction crew shall be developed and implemented by 
a qualified biologist. Each employee (including temporary, contractors, and subcontractors) would 
receive a training/awareness program within two weeks of working on the proposed project. They 
would be advised of the potential impact to the listed species and the potential penalties for taking 
such species. At a minimum, the program shall include the following topics: occurrence of the listed 
and sensitive species in the area, their general ecology, sensitivity of the species to human 
activities, legal protection afforded these species, penalties for violations of Federal and State 
laws, reporting requirements, and project features designed to reduce the impacts to these species 
and promote continued successful occupation of the project area environs. 

 X   

MM-BIO-3c Construction work areas shall be delineated and marked clearly, by flagging or temporary orange 
construction fencing, in the field prior to habitat removal, and the marked boundaries maintained 
and clearly visible to personnel on foot and by heavy equipment operators. 
Fencing shall be placed on the impact side to reduce the potential for additional vegetation loss 
within open space. Fencing placement shall be done by a qualified biologist. All temporary fencing 
shall be removed only after the conclusion of all grading, clearing, and construction. 
Employees shall strictly limit their activities and vehicles to the proposed project areas, staging 
areas, and routes of travel. The project proponent and/or the biological monitor shall contact the 
City of San Marcos, the United States Army Corps of Engineers (USACE), and USFWS to verify 
that the limits of construction have been properly staked and are readily identifiable. Intrusion by 
unauthorized vehicles into the riverbed and outside of construction limits shall be prohibited, with 
control exercised by an on-site foreman. Access routes to the construction area outside of work 
hours shall be blocked with physical barriers, such as concrete blocks or large equipment. 

X    
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Source Condition Column 

A B C D 

MM-BIO-3d The work area shall be kept clean to avoid attracting predators. All food and trash shall be 
disposed of in closed containers and removed from the project site. No pets shall be allowed on 
the construction site. 

 X   

MM-BIO-4a 
property usage, including maintenance of on-site restored habitats, indoor cat policy, and 
protection of adjacent natural areas of the on-site preserve and the Creek. The applicant would 
incorporate landscape management practices into the CC&Rs that minimize the use of chemical 
fertilizers, pesticides, and herbicides. Maintenance of on-site restored habitats and protection of 
adjacent natural areas of the on-site preserve and the Creek shall be overseen by a conservancy 
or similar entity with approval by the permitting regulatory agencies. The CC&Rs shall be reviewed 
by the City Attorney prior to recordation. 

  X  

MM-BIO-4b Potential impacts from human and pet intrusion into the on-site open space shall be minimized 
through a program of education (using that developed by the American Society for the Prevention 
of Cruelty to Animals), cat control, and habitat fencing as required by the approved HMMP, with no 
gates between the development and the open space, along the backyards of residential lots 
adjacent to the planned open space. These requirements would be identified in the CC&Rs. The 
CC&Rs shall be reviewed by the City Attorney prior to recordation. 

  X  

MM-BIO-4c Use of invasive exotic plant species in landscaped areas adjacent to or near sensitive vegetation 
communities shall be restricted. The applicant shall encourage the use of native species in 
landscaping plans and would avoid the use of species listed in Lists A & B of the California 

condition shall be included in the CC&Rs for the project. The CC&Rs shall be reviewed by the City 
Attorney prior to recordation. 

  X  

MM-BIO-4d All night lighting within the proposed development area, including streets and backyards, shall be 
directed away from the habitat areas, including Agua Hedionda Creek, the stepping stone linkage 

This condition shall be included in the CC&Rs for the project and the HOA shall regulate this 
condition and would not allow any future additional lighting to be installed by private homeowners. 
The CC&Rs shall be reviewed by the City Attorney prior to recordation. 

  X  

MM-BIO-5a The direct impact to 77.36 acres of CSS and 1.84 acres of Baccharis spp. dominated CSS shall be 
mitigated at a 2:1 ratio for a total of 158.34 acres. This shall be accomplished through the 
preservation of CSS within a biological conservation easement on the project site. 

X X   
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Source Condition Column 

A B C D 

MM-BIO-5b Graded slopes outside the fuel modification zone adjacent to natural open space areas shall be 
revegetated with CSS species (specifically, this includes the slope along the western side of the 
Las Posas Road extension adjacent to Agua Hedionda Creek). In addition, the off-site easement 
area would require removal of exotic species, seeding with native species, and/or spreading of 
CSS duff for preservation that would allow the project to maintain a minimum 500-foot wide habitat 
linkage along the northern project boundary with the exception of a 500 linear foot portion which 
may have a minimum width of 400 feet. 

   X 

MM-BIO-5c A monitoring/management plan(s) that is consistent with MHCP guidelines and that addresses 
both the habitat and the species shall be developed and implemented by the natural lands 
manager or biological consultant in coordination with the USACE, USFWS and CDFW. The plan 
shall include management objectives to determine the distribution and abundance of plants and 
animals found within the on-site and off-site acquisition parcels and build a baseline database from 
this information. Management will include monitoring specific taxonomic groups to determine 
whether the project site is functioning naturally or if the biological diversity of the project site is 
being degraded or diminished. All threats will be monitored and managed appropriately. This plan 
will be implemented prior to, or concurrent with, the initiation of construction. 

  X  

MM-BIO-8a Trails that pass through areas of sensitive habitat shall include City-approved habitat signage to 
inform users of the sensitive resources and remind the trail user to stay on the established trails. 
Signage shall be placed in accordance with the Final HMMP and approved by the Planning 
Division Manager. The Final HMMP shall include a provision to monitor and track usage. 

  X  

MM-BIO-8b The western boundary of the riparian corridor shall be enhanced with plant material and fencing 
barriers to prohibit intrusion into the corridor from the roadway and walkways along Las Posas 
Road as allowed by the regulatory permits issued by the resource protection agencies and approve 
Fire Protection Plan. 

  X  

MM-BIO-8c Use of invasive exotic plant species in landscaped areas adjacent to or near sensitive vegetation 
communities shall be restricted. The applicant shall encourage the use of native species in 
landscaping plans and would avoid the use of species listed in Lists A & B of the California 

Plants of Greatest Ecological Concern in California. This 
condition shall be included in the CC&Rs for the project. The CC&Rs shall be reviewed by the City 
Attorney. 

  X  

MM-BIO-13 Prior to project grading, the project applicant shall conduct USFWS protoc
surveys. The surveys shall be conducted within the 12-month period prior to project grading. 
Results of the surveys shall be submitted to USACE, the Wildlife Agencies, and the City of San 
Marcos Planning Division Manager. If least Bel
be disturbed, clearing and grubbing activity would not be allowed within 500 feet of active territories 
until such time as the nest is no longer active. Alternatively, noise mitigation (e.g., berm, temporary 
barrier) may be implemented to achieve noise levels of 60 dBA or less at the nest. 

 X   

B
-45

B
-0123456789



Exhibit E Consistency Analysis
San Marcos Highlands Project

(PDS2018-MISC-18-009) 
 August 22, 2019 

 

Consistency Analysis Page 4 

Source Condition Column 

A B C D 

MM-BIO 15 To ensure preservation and management of the proposed preserved areas in perpetuity consistent 
with MHCP guidelines3, the following would occur prior to initial vegetation clearing: Conservation 
easements shall be recorded over the 210.8 acres to be preserved, including the 4.7 acres off site 
adjacent to the northern property boundary following the purchase from the current owner. 

X    

1600 Streambed Alteration Agreement 

Measure 2.1 Seasonal Restrictions - Vegetation Removal. Permittee shall not remove vegetation within the 
stream from February 15 to September 1 to avoid impacts to nesting birds. However, Permittee 
may remove vegetation during this time if a qualified biologist conducts a survey for nesting birds 
within 1 week of the vegetation removal and ensures no nesting birds shall be impacted by the 
project. If nesting birds are present, no work shall occur until the young have fledged and will no 
longer be impacted by the project. 
 

 X   

Measure 2.4 There shall be no take, incidental or otherwise, of any protected species. Protected species 
includes: a species fully protected under state law, a species under the California Endangered 
Species Act and/or Endangered Species Act, a species identified by CDFW as a species of special 
concern, or any other species for which take is prohibited under state or federal law. No direct or 
indirect impacts shall occur to any protected species except as may be authorized by a Natural 
Community Conservation Plan or one or more individual permits that authorize such impacts.  

 X   

CWA Section 404 Permit SPL-2001-00479 

Special Condition 9 This Corps permit does not authorize you to take any threatened or endangered species, in 
particular the coastal California gnatcatcher, or adversely modify its designated critical habitat. In 
order to legally take a listed species, you must have separate authorization under the Endangered 
Species Act (ESA) (e.g. ESA Section 10 permit, or a Biological Opinion (BO) under ESA Section 7, 
with "incidental take" provisions with which you must comply). The U.S. Fish and Wildlife Service 
(FWS) BO (FWS Log No. 1-6-05-F-1668) contains mandatory terms and conditions to implement 
the reasonable and prudent measures that are associated with "incidental take" that is also 
specified in the BO. Your authorization under this Corps permit is conditional upon your 
compliance with all of the mandatory terms and conditions associated with incidental take of the 
attached BO, which terms and conditions are incorporated by reference in this permit. Failure to 
comply with the terms and conditions associated with incidental take of the BO, where a take of the 
listed species occurs, would constitute an unauthorized take, and it would also constitute non-
compliance with your Corps permit. 

 X   
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Source Condition Column 

A B C D 

Biological Opinion (FWS-SDG-1668.10) 

Measure 1 In order to avoid and minimize impacts to nesting birds, including gnatcatcher, no clearing or 
grubbing activity will occur during the avian breeding season (February 15 through August 31) 
within the project area, unless pre-construction surveys indicate that active nests are not present 
on the site or in surrounding areas. 

 X   

Measure 3 A Service-approved biologist will conduct pre-construction surveys for least Bell's vireo if 
construction is to occur during breeding season (March 15 through September 30). If vireos are 
detected, then the applicant will delay construction activities occurring within 500 feet of active 
territories until after fledglings have left the active territories. 

 X   

Measure 4 To reduce potential noise impacts to nesting gnatcatcher or vireo, a qualified acoustician will 
monitor the project site and vicinity for listed birds during initial grading, and on a monthly basis 
thereafter, to determine if any nests are within a distance potentially affected by noise from 
grading, clearing, or construction activities. If nesting birds are located adjacent to the project site 
with the potential to be affected by construction activity noise above 60 dBA Leq, a noise barrier will 
be erected. This noise barrier will consist of a IO-foot-high continuous plywood fence supported by 
posts or an earthen berm located at the site boundary that abuts potential off-site habitat If 60 dBA 
Leq, is exceeded, the acoustician will work with the construction contractor to make operational ' 
and barrier changes to reduce noise levels during the breeding season. Noise monitoring will occur 
during operational changes and installation of barriers, as needed, to ensure their effectiveness. 

 X   

Measure 5 The applicant will designate a Service-approved qualified biologist who will be responsible for 
overseeing compliance with protective measures for the listed species. The biologist will have the 
authority to halt all associated project activities, which may be in violation of this biological opinion. 
In such an event, the biologist is required to contact the Corps and the Service within 24 hours. 

 X   

Measure 6 The applicant will require the HOA to implement covenants, conditions, and restrictions to regulate 
property usage, including maintenance of on-site restored habitats, indoor cat policy, and 
protection of adjacent natural areas of the on-site preserve and the Creek. The applicant will 
incorporate landscape management practices into the covenants, conditions, and restrictions that 
minimize the use of chemical fertilizers, pesticides, and herbicides. 

  X  

Measure 7 Potential impacts from human and pet intrusion into the on-site open space will be minimized 
through a program of education (using that developed by the American Society for the Prevention 
of Cruelty to Animals), cat control, and the inclusion of permanent cat-proof fences, with no gates 
between the development and the open space, along the backyards of residential lots adjacent to 
the planned open space. 

  X  
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Source Condition Column 

A B C D 

Measure 8 Use of invasive exotic plant species in landscaped areas adjacent to or near sensitive vegetation 
communities will be restricted. The applicant will encourage the use of native species in the 
landscaping plan and will avoid the use of species listed in Lists A & B of the California Invasive 
Plant Council's list of Exotic Pest Plants of Greatest Ecological Concern in California as of October 
1999. This list includes such species as pepper trees, pampas grass, fountain grass, ice plant, 
myoporum, black locust, capeweed, tree of heaven, periwinkle, sweet alyssum, English ivy, French 
broom, Scotch broom, and Spanish broom. 

  X  

Measure 11 Construction work areas will be delineated and marked clearly, by flagging or temporary orange 
construction fencing, in the field prior to habitat removal, and the marked boundaries maintained 
and clearly visible to personnel on foot and by heavy equipment operators. Fencing will be placed 
on the impact side to reduce the potential for additional vegetation loss within open space. All 
temporary fencing will be removed only after the conclusion of all grading clearing, and 
construction. Employees will strictly limit their activities and vehicles to the proposed project areas, 
staging areas, and routes of travel. The project proponent and/or the biological monitor will contact 
the Service to verify that the limits of construction have been properly staked and are readily 
identifiable. Intrusion by unauthorized vehicles into the riverbed and outside of construction limits 
will be prohibited, with control exercised by an on-site foreman. Access routes to the construction 
area outside of work hours will be blocked with physical barriers, such as concrete blocks or large 
equipment. 

 X   

Measure 15 A greater than 2:1 conservation ratio for permanent impacts to 73.80 acres of coastal sage scrub 
(CSS) will be accomplished through on-site preservation of approximately 105.7 acres, 
approximately 4.9 acres of on-site CSS restoration, an easement for off-site preservation of 
approximately 4.7 acres, and the purchase of approximately 21.9 acres immediately off-site and 
adjacent to the northwest and another 61.8 acres off-site and contiguous with the eastern project 
boundary.  

X    

Measure 16 Graded slopes outside the fuel modification zone adjacent to natural open space areas will be 
revegetated with coastal sage scrub species (specifically, this includes the slope along the western 
side of the Las Posas Road extension adjacent to Agua Hedionda Creek.) The location of this 
revegetation, totaling 4.90 acres, is shown in Figure 6. In addition, the off-site easement area will 
require removal of exotic species, seeding with native species, and/or spreading of CSS duff for 
preservation that will allow the project to maintain a minimum 400-foot wide wildlife corridor. 

X   X 
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Source Condition Column 

A B C D 

Measure 18 To ensure preservation and management of the proposed on- and off-site restoration and preserve 
areas in perpetuity consistent with Multiple Habitat Conservation Program guidelines4, the following 
will occur prior to initial vegetation clearing: 

a. Conservation easements will be recorded over the 110.60 acres of on-site preserve and 
restoration, as well as the 83.70 acres of off-site acquisition. 

b. A conservation easement will be recorded on approximately 4.7 acres off site adjacent to the 
northern property boundary following the purchase by KB Home from the current owner. 

c. An experienced natural lands manager, approved by the Service and the City, will be 
designated. 

A non-wasting endowment will be funded at an amount to be determined through the preparation 
of a Property Analysis Record (PAR), or similar analysis. 

X    

Measure 19 A conceptual monitoring/management plan(s) that is consistent with MHCP guidelines4 and that 
addresses both the habitat and the species will be developed and implemented by the natural 
lands manager or biological consultant in coordination with the Service. The plan will include 
management objectives to determine the distribution and abundance of plants and animals found 
within the on-site and off-site acquisition parcels and build a baseline database from this 
information. Management will include monitoring specific taxonomic groups to determine whether 
the project site is functioning naturally or if the biological diversity of the project site is being 
degraded or diminished. All threats will be monitored and managed appropriately. This plan will be 
implemented prior to, or concurrent with, the initiation of construction. Mitigation will be judged 
successful if the site achieves a score of 0.8 or greater in 6 out of the following 7 categories: 
Stream geomorphology, Flood-prone area, Habitat - Vegetation structure, Habitat - vegetation 
cover, habitat - vegetation diversity, percent exotic/invasive vegetation, biogeochemistry. 

X    

 

                   

4 As found in Appendix G (Framework Resource Management Plan) of the Draft North County MSCP, within Section 8.9 (San Marcos  Merriam Mountains 
Core). B
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Table 2: Project Impacts and Proposed Mitigation  

Resource Project Impacts 
(acres) 

Project Mitigation 
(acres) 

Mitigation Ratios Actual Project-Achieved 
Mitigation Ratios MSCP MHCP FEIR 

Coastal sage scrub 77.36 185.83a 1.5:1c 1:1e 2:1g 2.4:1 

Herbaceous wetland 0.06  7.0b 3:1d No net 
lossf 

3:1h 116:1 (7 acres) 

78:1 (4.7 acres) 

Sources: FEIR, County of San Diego Guidelines for Determining Significance and Report Format and Content Requirements for Biological Resources, Draft 
City Subarea Plan. 

a  Preservation of CSS achieved within the conservation easement (FEIR pg. 3.9-21) 
b  Enhancement of riparian habitat: 4.7 acres within conservation easement, 2.3 acres within a utility easement (FEIR pg. 3.9-21) 
c  Mitigation ratio for impacts to County of San Diego BMO Tier II habitats (including coastal sage scrub) that occur within PAMAs (Draft North County MSCP 
Section 7.2.1) 
d  Draft North County MSCP Section 7.3 
e  Mitigation ratio for impacts to coastal sage scrub that occur outside of the FPA, as identified in the Draft City Subarea Plan (pg. 72) 
f  Draft City Subarea Plan (pg. 72) 
g  MM-BIO-5a 
h  MM-BIO-6a 
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