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ATTACHMENT A

AMENDMENT TO THE JOINT AGREEMENT TO IMPROVE MAJOR SUBDIVISION
(COUNTY OF SAN DIEGO TRACT NO. 5505-1, FINAL MAP 16562)
(PDS2021-LDPIIP-60114 OFFSITE)

This Amendment to the Joint Agreement to Improve Major Subdivision (“Amendment”),
is entered into this day of , 20 , among the County of San
Diego, California (“County”), the San Diego County Sanitation District, an independent sewer
district formed and operating under Health & Safety Code section 4700, et seq. (“District”) and
CH REALTY X-ELC | OTAY MESA BUSINESS PARK L.P., A DELAWARE LIMITED
PARTNERSHIP (“Owner”), with respect to the following:

RECITALS

A On April 4, 2023 (CR# 43), the Director of Pianning and Development Services
(“Director”) approved the Final Map for Tract No. 5505-1 {Final Map No. 16562) (“Final Map”),
consisting of nine (9) commercialfindustrial lots, one (1) public street lot, and one (1) sewer
pump station lot on a total of 121.19 acres. At the time the Final Map No. 16562 was approved,
County, District, and Owner entered into an agreement entitled “Joint Agreement to Improve
Major Subdivision County of San Diego Tract No. 5505-1" (“Improvement Agreement”) to
guarantee the construction of private and public improvements as a condition of approval of the
subdivision.

B. The Improvement Agreement requires the Owner to perform certain acts, and at his or
her own cost and expense, to furnish all labor, equipment and material, and within two (2) years
from the date of approval of Agreement, to perform and complete in a good, workmanlike
manner, according to the plans and specifications attached thereto and made a part of the
Improvement Agreement, the subdivision improvements specified therein (“Subdivision
Improvements”).

C. On March 24, 2025, the Director extended the time for performance under the
Improvement Agreement to April 4, 2027.

D. The Improvement Agreement requires the Owner to complete certain offsite
Improvements (“Offsite Improvements”), as shown in Exhibit A, upon the property adjacent to
Siempre Viva Road (the “Property”), as further described in Exhibit B, which Property is
currently owned by the State of California Department of Transportation (“CalTrans”). The
Offsite Improvements are included in the Subdivision Improvements.

E. The Owner has made good faith efforts to obtain sufficient title or interest in the Property
to complete the Offsite Improvements but has been unable to obtain such title or interest from
CalTrans.

F. CalTrans is willing to enter into negotiations to sell the Property directly to the County.
The County is willing to enter into good faith negotiations with Caltrans to purchase the Property
in order to allow the Owner to complete the Offsite Improvements in accordance with the terms
of the Improvement Agreement, as amended herein.
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G. The parties to this Amendment (the “Parties”) desire to amend the Improvement
Agreement to allow the Parties to facilitate the acquisition of the Property and the completion of
the Offsite Improvements in accordance with the terms of the Improvement Agreement, as
amended herein.

AGREEMENT

1. The above recitals are hereby incorporated into this Amendment by reference.
2. Paragraph SIXTEENTH is hereby added to the Improvement Agreement:

SIXTEENTH: OFFSITE IMPROVEMENTS: The County shall make good faith efforts to acquire
sufficient title or interest in the Property to allow the Offsite Improvements to be made in
accordance with the terms of the Improvement Agreement, as amended herein; provided that
the Owner shall first enter into the Agreement to Pay Acquisition Costs, in substantially the
same form as attached Exhibit C (the “Reimbursement Agreement’) and the County of San
Diego License for Use of County Facilities and Property, in substantially the same form as
Exhibit D. (the “License Agreement”).

3. Paragraph SEVENTEENTH is hereby added to the Improvement Agreement:

SEVENTEENTH: PREVAILING WAGE Work to be performed pursuant to the Improvement
Agreement may be a “public work™ under Labor Code section 1720, et seq. and may be subject
to compliance monitoring and enforcement by the California Department of Industrial Relations.
It is the sole responsibility of the Owner to ensure that all workers who perform work pursuant to
this Agreement are paid in accordance with applicable law. Owner waives and releases any
rights it may have under Labor Code section 1726 and 1781 to seek recovery of costs from the
County. Further, the County shall not be liable for, and the Owner shall defend and indemnify
the County and the employees and agents of County (collectively “County Parties”), against any
and all claims, demands, liability, judgments, awards, fines, mechanics’ liens or other liens,
labor disputes, losses, damages, expenses, charges or costs of any kind or character, including
attorneys’ fees and court costs (hereinafter collectively referred to as “Claims”) arising from the
Owner's failure to comply with Labor Code requirements, including without limitation failure to
pay prevailing wage when due. This Amendment shall be governed by and construed
according to the laws of the State of California without regard to choice of law principles. Venue
for any litigation shall be brought only in the state courts of California or in the federal courts
located in San Diego County, California. Owner consents to personal jurisdiction in such courts
and hereby waives any defense of lack of personal jurisdictio

4, Paragraph EIGHTEENTH is hereby added to the Improvement Agreement:

EIGHTEENTH: ACQUISITION PERIOD: If the County has not acquired the Property and
provided the Owner with written permission to enter upon the Property to construct the Offsite
Improvements by April 4, 2027 (the “Acquisition Period"), the Owner shall not be required to
construct the Offsite Improvements, provided that:

a. The Owner shall provide the County with substitute security in the form of cash,
meeting the requirements of San Diego County Code of Regulatory Ordinances section
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81.408(a)(2), updated to reflect current cost estimates as of the date such substitute
security is provided;

b. The County shall be permitted to use the security to finance the construction of the
Offsite Improvements;

¢. The Owner shall pay the County any funds due pursuant to the Reimbursement
Agreement; and

d. The County shall be permitted to use all funds provided pursuant to the
Reimbursement Agreement in accordance with the terms of the Reimbursement
Agreement.

5. Paragraph NINETEENTH is hereby added to the Improvement Agreement:

ACQUISITION PERIOD EXTENSION: Notwithstanding anything in Paragraph EIGHTEENTH,
ACQUISITION PERIOD, to the contrary, if, at the expiration of the Acquisition Period, the
County can demonstrate that it is reasonably likely to acquire the Property within the next six
months, the Acquisition Period shall be extended by six months (“Extended Acquisition Period”).
If the County fails to acquire the Property by the expiration of the Extended Acquisition Period,
the Owner shall not be required to construct the Offsite Improvements, provided all of the
conditions of Paragraph EIGHTEENTH are met.

6. Paragraph TWENTIETH is hereby added to the Improvement Agreement:

RETURN OF FUNDS; EXONERATION OF SECURITY; TERMINATIONS OF AGREEMENTS:
At the earlier of: {a) the date that is five (5) years after the expiration of the Acquisition Period, or
if extended, the Extended Acquisition Period; or (b) the County’s notice to the Owner that
negotiations to acquire the Property have irrevocably ceased: (i) the Owner shall automatically
be relieved of any and all obligation to construct the Offsite Improvements; (ii} the County shall
return to the Owner all unused funds in County Trust Account No. 2208766-D-09233; (iii) the
County shall refund to the Owner all unused security posted by the Owner pursuant to the
Improvement Agreement, this Amendment, the Reimbursement Agreement, and the License
Agreement; and (iv) the Improvement Agreement, this Amendment, the Reimbursement
Agreement, and the License Agreement shall automatically be terminated.

7. Notwithstanding any provisions in this Amendment to the contrary, no release,
termination or substitution of Parties authorized herein shall relieve a party of liability for any
loss, claim or damage sustained by another party as a result of any breach by such party of the
terms and conditions of the Improvement Agreement.

8. This Amendment may be executed in counterparts, each of which shall be fully effective
as an original, and all of which together shall constitute one and the same instrument.

9. Except as modified herein, all other terms and conditions of the Improvement Agreement
shall remain unchanged and in full force and effect.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as of
the date first above written.

[Remainder of page intentionally left blank; signatures continue on following page.]



ATTACHMENT A

COUNTY OF SAN DIEGO APPROVED AS TO FORM AND LEGALITY
COUNTY COUNSEL
By: By:
Clerk of the Board of Supervisors Senior Deputy

SAN DIEGO COUNTY SANITATION DISTRICT

By:

Clerk, Board of Directors

CERTIFICATE OF ACKNOWLEDGEMENT OF NOTARY PUBLIC

A NOTARY PUBLIC OR OTHER OFFICER COMPLETING THIS
CERTIFICATE VERIFIES ONLY THE IDENTITY OF THE INDIVIDUAL

WHO SIGNED THE DOCUMENT TO WHICH THIS CERTIFICATE

IS ATTACHED, AND NOT THE TRUTHFULNESS, ACCURACY, OR VALIDITY
OF THAT DOCUMENT.

STATE OF )
COUNTY OF )

ON , 20___BEFORE ME,

NOTARY PUBLIC, PERSONALLY APPEARED

WHO PROVED TO ME ON THE BASIS OF SATISFACTORY EVIDENCE TO BE THE
PERSON(S) WHOSE NAME(S) IS/ARE SUBSCRIBED TO THE WITHIN INSTRUMENT AND
ACKNOWLEDGED TO ME THAT HE/SHE/THEY EXECUTED THE SAME IN HIS/HER/THEIR
AUTHORIZED CAPACITY(IES), AND THAT BY HIS/HER/THEIR SIGNATURE(S) ON THE
INSTRUMENT THE PERSON(S), OR THE ENTITY UPON BEHALF OF WHICH THE
PERSON(S) ACTED, EXECUTED THIS INSTRUMENT.

| CERTIFY UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
CALIFORNIA THAT THE FOREGOING PARAGRAPH IS TRUE AND CORRECT.

WITNESS MY HAND AND OFFICIAL SEAL

SIGNATURE
PLEASE PRINT NAME:
MY PRINCIPAL PLACE OF BUSINESS IS IN COUNTY.

MY COMMISSION NUMBER IS

MY COMMISSION EXPIRES , 20
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OWNER

CH REALTY X-ELC | OTAY MESA BUSINESS PARK L.P., A DELAWARE LIMITED PARTNERSHIF, as
Owner

By: ELC OTAY BUSINESS PARK GP, LLC., A DELAWARE LIMITED LIABILTY COMPANY, ITS
GENERAL PARTNER

By:

Brig Black, Managing Member

CERTIFICATE OF ACKNOWLEDGEMENT OF NOTARY PUBLIC

A NOTARY PUBLIC OR OTHER OFFICER COMPLETING THIS CERTIFICATE VERIFIES ONLY THE
IDENTITY OF THE INDIVIDUAL WHO SIGNED THE DOCUMENT TO WHICH THIS CERTIFICATE IS
ATTACHED, AND NOT THE TRUTHFULNESS, ACCURACY, OR VALIDITY OF THAT DOCUMENT.

state oF Calrfornia )
COUNTY OF San l\.‘—-‘u! D )

on_Mareht 2F 5015 gerore Me, Michelle Baller

A NOTARY PUBLIC, PERSONALLY APPEARED Brig Black , WHO PROVED TO ME ON THE BASIS OF
SATISFACTORY EVIDENCE TO BE THE PERSON(8) WHOSE NAME(%) IS/ARE SUBSCRIBED TO THE
WITHIN INSTRUMENT AND ACKNOWLEDGED TO ME THAT HE/SHEAHEY EXECUTED THE SAME IN
HIS/HERAHEIR AUTHORIZED CAPACITY{ES), AND THAT BY HIS/HERAHEIR SIGNATURE(3) ON
THE INSTRUMENT THE PERSON(&), OR THE ENTITY UPON BEHALF OF WHICH THE PERSON(8)
ACTED, EXECUTED THIS INSTRUMENT.

I CERTIFY UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF CALIFORNIA THAT
THE FOREGOING PARAGRAPH IS TRUE AND CORRECT.

WITNESS MY HAND AND OFFICIAL SEAL g MC|CHE]_’|‘.52 B 3
. . OHM. § 24

sIGNATURE _WAtcdelle 15 7 o g ot e curorun

PLEASE PRINT zoss™” Wy Coun. Exp. Har. 10, 20285

NAME: Michelle Baker

MY PRINCIPAL PLACE OF BUSINESS (S IN_Lounwby of San b{p_rj 0

MY COMMISSION EXPIRES_ Maveia 10 2025

MY COMMISSION NO. IS 24% 1S53
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EXHIBIT B ATTACHMENT A

EXHIBIT “A”
LEGAL DESCRIPTION

PARCEL “B” (DD30306-01-02)

That portion of Government Lot 4 conveyed to the State of California by deed recorded
February 26, 1996 as Document No. 1996-0091184 in the office of the County Recorder
of San Diego County in Section 31, Township 18 South, Range 1 East, San Bernardino
Meridian, in the County of San Diego, State of California, according to United States
Government Survey approved September 11, 1879, lying within a 51.00 foot wide strip
of land, the Northerly line of said strip being the centerline of Siempre Viva Road per
Easement for County Highway recorded July 01, 2002 as Document No. 2002-0553015
of Official Records [hereinafter R1), more particularly described as follows:

COMMENCING at the Southwest Corner of Government Lot 3 in said Section 31 being
on the centerline of Enrico Fermi Drive;

Thence North 00°30'09" East 142,36 feet [North 00°30'12” East 142.31 feet per R1]
along the Westerly line of said Lot 3 and centerline of Enrico Fermi Drive to the
intersection with the centerline of Siempre Viva Road and the TRUE POINT OF
BEGINNING;

Thence leaving said Westerly line South 89°29'40” East 406.19 feet [South 89°29'58"
East 406.25 feet per R1] to the beginning of a tangent 1700.00 foot radius curve,
concave Southerly;

Thence Easterly along said curve through a central angle of 11°28'42", a distance of
340.57 feet;

Thence South 78°00'58" East 355.11 feet [South 78°01°16” East 355.04 feet per R1] to
the beginning of a tangent 1700.00 foot radius curve, concave Northerly,

Thence Easterly along said curve through a central angle of 09°54'35" [09°54'33" per
R1], a distance of 294.03 feet [294.01 feet per R1] to the Easterly line of said Lot 3 and
the POINT OF TERMINUS.

The Southerly sideline of said strip shall be prolonged or shortened so as to terminate in

the North line of said Lot 4 and continued or shortened so as to terminate in the East
line of said Lot 4.

Contains 11,770 Square Feet or 0.27 Acres, more or less.

Page 1 of 2
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ATTACHMENT A

PARCEL “C”

That portion of Government Lot 4 conveyed to the State of California by deed recorded
February 26, 1996 as Document No. 1996-0091184 in the office of the County Recorder
of San Diego County in Section 31, Township 18 South, Range 1 East, San Bernardino
Meridian, in the County of San Diego, State of California, according to United States
Government Survey approved September 11, 1879, lying Northerly and Northeasterly of
the following described line:

COMMENCING at the Southwest Corner of Government Lot 3 in said Section 31 being
on the centerline of Enrico Fermi Drive;

Thence South 89°38'35” East 846.76 feet along the Southerly line of said Lot 3 to the
TRUE POINT OF BEGINNING;

Thence leaving said Southerly line South 74°38'15" East 248.39 feet;
Thence South 80°12'19" East 150.20 feet;

Thence South 84°32'06" East 150.49 feet to the Easterly line of said Lot 4 and the
POINT OF TERMINUS.

Excepting therefrom that portion of said Lot 4 as described in the hereinabove
PARCEL "B”.

Contains 21,608 Square Feet or 0.50 Acres, more or less.

»

( ﬁ [L‘L ,7/» 1
Joséph G. Cresto 'Date
PLS 8050
END OF LEGAL DESCRIPTION
Page 2 of 2
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ATTACHMENT A

EXHIBIT “A”
LEGAL DESCRIPTION

PARCEL “A” (DD30305-01-01)

That portion of Government Lot 3 conveyed to the State of California by deed recorded
July 20, 1895 as Document No. 1995-0309146 in the office of the County Recorder of
San Diego County, in Section 31, Township 18 South, Range 1 East, San Bernardino
Meridian, in the County of San Diego, State of California, according to United States
Government Survey approved September 11, 1879, lying within a 51.00 foot wide strip
of land, the Northerly line of said strip being the centerline of Siempre Viva Road per
Easement for County Highway recorded July 01, 2002 as Document No. 2002-0553015
of Official Records [hereinafter R1], more particularly described as follows:

COMMENCING at the Southwest Corner of said Lot 3 being on the centerline of Enrico
Fermi Drive;

Thence North 00°30'09" East 142.36 feet [North 00°30°12" East 142.31 feet per R1)
along the Westerly line of said Lot 3 and centerline of Enrico Fermi Drive to the
intersection with the centerline of Siempre Viva Road and the TRUE POINT OF
BEGINNING;

Thence leaving said Westerly line South 89°29'40" East 406.19 feet [South 89°29'58"
East 406.25 feet per R1] to the beginning of a tangent 1700.00 foot radius curve,
concave Southerly;

Thence Easterly along said curve through a central angle of 11°28'42", a distance of
340.57 feet;

Thence South 78°00'58" East 355.11 feet [South 78°01'16” East 355.04 feet per R1] to
the beginning of a tangent 1700.00 foot radius curve, concave Northerly;

Thence Easterly along said curve through a central angle of 09°54'35" [09°54'33" per
R1], a distance of 294.03 feet [294.01 feet per R1] to the Easterly line of said Lot 3 and
the POINT OF TERMINUS.

Excepting therefrom, that portion lying within SEGMENT 2 of State Highway Map No.
306, Relinquishment No. R27226, as relinquished per document recorded March 13,
2001 as Document No. 2001-0142719 of Official Records.

The Southerly sideline of said strip shall be prolonged or shortened so as to terminate in

the Southerly line of said SEGMENT 2 and continued or shortened so as to terminate in
the East line of said lands conveyed to the State of California.

Contains 1,972 Square Feet or 0.05 Acres, more or less.
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ATTACHMENT A

-

Joseph G. Cresto Date
PLS 8050

END OF LEGAL DESCRIPTION
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